
T H E  H IG H  C O U R T

Record N o

IN  TH E M A TTER O F C B L IN SU RA N C E EU R O PE D ESIG N A TED  A C TIV ITY  C O M PA N Y

A N D  IN  TH E M A TTER  O F TH E IN SU R A N C E (N O . 2) A C T, 1983 (A S A M EN D ED )

A FFID A V IT O F LISA  O 'M A H O N Y

I, LISA  O 'M A H O N Y , H ead of Function, O n-site Inspections, w ithin the Insurance Supervision

D ivision of the Central Bank of Ireland, N ew  W apping Street, N orth W all Q uay, D ublin 1 aged eighteen

years and upw ards M A K E O A TH  and say as follow s:-

I am  the H ead of Function, O n-site Inspections, w ithin the Insurance Supervision D ivision of

the C entral B ank of Ireland (the "B ank"). I m ake this A ffidavit on behalf of the B ank, having

been duly authorised to do so, from  facts w ithin m y ow n know ledge save w here so otherw ise

appears and w here so appearing, I believe such facts to be true and accurate.

I m ake thi's A fB davit for the purposes of:

. 2. 

»i

verifying the Petition m ade by the Bank (the "Petition") in w hich it seeks an O rdB jPo; •

2.1 

the adm inistration of, and the appointm ent of an adm inistrator in relation to, IS-B B

E53 |\pi ̂2

Insurance Europe D esignated A ctivity C om pany (the "Insurer" or "C BLIE") purEiaS > JH  

to Section 2 of the Insurance (No.2) Act 1983 (the "Insurance Acf'); and C!

gf

supporting the application of the Bank w ith respect to the appointm ent of a provis® |

3

2.2 

adm inistrator to the Insurer pursuant to Section 2(4) of the Insurance A ct pending the

hearing of the Petition. 

90444236

1755764

I beg to refer to a com posite book of correspondence (the 'Tolder") upon w hich m arked "IlV H " 

w  

. 

;

'8 O  rn

I have signed m y nam e prior to the sw earing hereof. I also beg to refer to the Petition intehded S ^

—  ! m

3. 

to be issued herein now  produced and upon w hich m arked "LM 2" I have signed m y nam e jnor 

i_— .

to the sw earing hereof. Such of the statem ents in the said Petition intended to be issued herein^.

1 

now  produced and show n to m e as relate to the acts and deeds of the Petitioner are true] and

m

losickkti©

{fh
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such

 of the

 statem

ents a

s relat

e to th

e acts a

nd de

eds of 

any ot

her per

son or

 perso

ns I be

lieve t

o

be tru

e.

D ET

A ILS

 O F T

H E IN

SU R E

R

The 

Insure

r is a d

esigna

ted ac

tivity c

om pa

ny lim

ited by

 share

s w hic

h w as 

incorp

orated

 in the

Stat

e unde

r the 

C om panie

s A ct 19

63 (as

 am ended

) on 3

 June

 1994 

as Inte

rpolis

 Insur

ance

Irelan

d Lim

ited. T

he re

gistere

d offic

e of th

e Insu

rer is a

t 13 F

itzw ill

iam  Stree

t U ppe

r, D ub

lin

2 D 0

2 V 04

5. I b

eg to r

efer to

 a cop

y of th

e origi

nal C e

rtifica

te of In

corpo

ration 

dated 

3 June

1994

 toget

her w i

th copi

es of e

ach of

 the C

ertific

ates of

 Incorp

oratio

n on c

hange

 of nam

e and

the 

certific

ate 

of in

corpor

ation o

n the c

onvers

ion of

 the Ins

urer to

 a desi

gnated

 activi

ty com

pany

under

 the C

om panies

 A ct 20

14 da

ted 27

 A pril

 2016

.1 also

 beg to

 refer 

to a co

py of 

a sear

ch

cond

ucted

 in the 

Com p

anies R

egistra

tion O

ffice, 

togeth

er w ith

 a copy

 of the

 latest

 annua

l return

.

filed o

n beha

lf of t

he Insu

rer an

d a co

py of t

he cer

tificate

 of au

thoriza

tion is

sued b

y the 

B ank

in res

pect o

f the I

nsurer

 upon

 w hich

 m arked 

"L M 3" I

 have 

signed

 m y nam

e prio

r to t

he

sw ea

ring h

ereof.

4. 

The

 Insur

er is an

 insur

ance u

nderta

king s

upervi

sed, re

gulate

d and 

author

ised b

y the B

ank t

o

conduc

t non

-life 

insuran

ce bu

siness

 purs

uant t

o the

 Euro

pean 

U nion

 (Insu

rance 

and

R eins

uranc

e) R eg

ulation

s, 201

5 (the 

"2015

 R egul

ations

"). Th

e prin

cipal o

peratin

g acti

vity of

the 

Insure

r is to 

provid

e a ran

ge of 

non-li

fe insu

rance 

produc

ts in I

reland

 and in

 a num

ber o

f

cou

ntries 

w ithin

 the E

uropea

n Eco

nom ic A r

ea on 

a free

dom  of se

rvices

 basis

. The

 Insure

r

speci

alises 

in cons

tructio

n-rela

ted cre

dit and

 finan

cial su

rety in

suranc

e, prof

ession

al inde

m nity

insur

ance, 

proper

ty ins

urance

, and 

travel 

bondi

ng. Th

ese p

roduct

s are d

istrib

uted th

rough

chan

nels in

cludin

g M anag

ing G

eneral 

A gent

s ("M

G A s")

 and o

ther i

nsuran

ce bro

kers. T

he

natu

re of t

he risk

s insu

red by 

the Ins

urer in

clude 

princip

ally m

edical

 expen

se insu

rance,

 incom

e

protec

tion in

suran

ce, fire

 and o

ther d

am age

 to pro

perty 

insuran

ce, ge

neral l

iabilit

y insur

ance,

cred

it and

 surety

ship i

nsuran

ce, le

gal ex

penses

 insur

ance a

nd m isce

llaneo

us fina

ncial 

loss

insu

rance.

 A s se

t out in

 m ore de

tail bel

ow  the

 Insur

er's bu

siness

 has gr

ow n r

apidly 

since 

2016

and th

is res

ulted 

prim arily

 from  the

 Insu

rer's a

cquisi

tion o

f the 

underw

riting

 of F

rench

cons

tructio

n insu

rance 

busine

ss of E

lite In

suranc

e C om

pany 

Lim ited (

"E lite

 Insur

ance")

, an

insura

nce un

dertak

ing do

m icile

d in G

ibralta

r. 

Elit

e Insur

ance r

e-insu

re a m

aterial

 am ount o

f

busine

ss to C

BLN Z

.

LB C

 H old

ings E

urope 

Lim ited, 

a com

pany 

incorp

orated 

in N e

w  Zea

land, i

s the 

sole di

rect

shar

eholde

r of th

e Insu

rer. H

ow eve

r, the 

Insure

r is ulti

m ately

 contr

olled b

y C B

L Corp

oratio

n

Lim ited (

"C B L

", and 

togeth

er w ith

 its su

bsidia

ries the

 "C B L

 G roup"

), an e

ntity i

ncorpo

rated

6. 



in N ew  Zealand and w hose shares are adm itted to trading on the N ew  Zealand and A ustralian

stock exchanges.

The Insurer is affiliated w ith C B L Insurance Lim ited ("C BLN Z"), a N ew  Zealand dom iciled

non-life insurer, regulated by the Reserve Bank of N ew  Zealand ("R B N Z ") and a m em ber of

the C B L G roup. I beg to refer to a group structure chart for the C B L G roup upon w hich m arked

"L M 4" I have signed m y nam e prior to the sw earing hereof. Pursuant to various Reinsurance

A greem ents entered into betw een the Insurer and CBLN Z, at any given tim e up to 90%  of the

insurance risk incurred by the Insurer w ith respect to the policies that it has issued is re-insured

by CBLN Z. I understand that CBLIE w rote €139.1m  of gross w ritten prem ium  (or "G W P")

in 2017 of w hich c.68%  in total w as reinsured by C B LN Z. I beg to refer to a spreadsheet

supplied by CB LIE to the Bank providing details of its reinsurers upon w hich m arked "LM 5"

I have signed m y nam e prior to the sw earing hereof.

O n 23 February 2018, the B ank w as notified by R B N Z that the H igh C ourt of N ew  Zealand

8. 

had granted various orders on the evening of 22 Februaty 2018, on foot of an ex parte

application by R B N Z, including an order appointing an interim  liquidator to CBLN Z. I beg to

refer to a copy of the said orders provided to the Bank by RBN Z upon w hich m arked "L M 6" I

have signed m y nam e prior to the sw earing hereof.

BA C K G R O U N D

The Insurer has been the subject of increasingly intensive regulatory and supervisory

engagem ent w ith the B ank since January 2017. I beg to refer to all of the correspondence that

has been exchanged betw een the B ank and the Insurer during that period as appearing w ithin

the Folder.

D uring the course of that engagem ent, the B ank has raised a num ber of serious issues relating

to the financial position of the Insurer, and the m anner in w hich it is carrying on its business.

Those issues are briefly sum m arised below .

10. 

Rapid grow th of the Insurer's business

The Insurer's entire gross prem ium  for 2016 w as . H ow ever, the Insurer's business plan

for 2017 envisaged grow th of 515% . The Insurer's entire gross prem ium  for 2017 w as

 Please see table below  show ing the quarterly change in G W P and speed of grow th

11. 

in 2017 com pared to 2016:



2016 

2017 

Percen

tage

chang

e

Q uar

ter 

€000s

€000s 

889%

Q l

78
4
% 


Q 2 

410%

Q 3 

276%

 

Q 4 

4
5
4
%


 

Total 

Level o

f reservin

g in C B L

IE  and C

B LN Z

The B a

nk is the

 nationa

l com petent a

uthority 

for the p

rudentia

l supervi

sion of i

nsurance

underta

kings in 

the State 

how ever 

there exis

ts an EU -

w ide fram

ew ork fo

r cooper

ation am ongst

natio

nal com peten

t authorit

ies in th

e form  of Th

e Europ

ean Insu

rance and

 O ccupa

tional

Pension

s A uthor

ity's ("E

IO PA ") 

Cross-bor

der Platf

orm  of C

ollaborat

ion (the 

"Platform

").

A s part

 of the Pl

atform , the B a

nk has o

ngoing su

pervisoiy

 engagem

ent w ith

 EIO PA  a

nd other

Euro

pean and

 internati

onal regul

ators, inc

luding R

BN Z.

12. 

The rapi

d rate of

 grow th w

ith resp

ect to the

 Insurer

's busines

s resulte

d prim arily fr

om  the

Insure

r's acquis

ition of t

he under

w riting o

f French

 construc

tion insu

rance bu

siness of 

Elite

Insura

nce C om

pany Li

m ited ("E

lite Insu

rance")

, an insu

rance un

dertaking

 dom icil

ed in

G ibra

ltar. Elite

 Insuranc

e re-insu

re a m aterial a

m ount of

 business

 to CBLN

Z.

13. 

B ased o

n the Pla

tform  discuss

ions in r

elation to

 Elite Ins

urance, t

he B ank 

becam e aw ar

e of

conce

rns in rela

tion to re

serving i

n Elite In

surance. 

O n that b

asis the 

B ank bec

am e conc

erned

that b

oth the I

nsurer an

d CBLN Z

 (its prim

ary re-in

surer) w

ere reserv

ing at a l

evel m ateriall

y

low e

r than app

ropriate.

14. 

15. 

Follow

ing furth

er engag

em ent, th

e B ank 

conclude

d that th

e Insurer

 had not

 been ab

le to

dem onstr

ate to the

 B ank th

at its tech

nical pro

visions w

ere bein

g calcula

ted in a p

rudent a

nd

reliable

 m anner i

n accorda

nce w ith

 its obliga

tions und

er the 20

15 R egul

ations.

C orpor

ate gover

nance co

ncerns



16. 

The B

ank had

 concern

s in rela

tion to t

he gover

nance fr

am ew or

k and th

erefore 

undertoo

k an

on-site r

eview  o

f the go

vernanc

e fram ew ork

 of the 

Insurer 

in N ove

m ber 20

17. The

 Bank

determ i

ned that 

there w

ere subs

tantial w

eakness

es in the

 system

 of gov

ernance 

in place

 in

respe

ct of the

 Insurer i

ncluding

 w ith re

spect to:

16.1 the d

esign an

d im plem

entatio

n of cont

rols in k

ey areas 

includin

g segreg

ation of 

duties;

16.2 

internal

 audit;

16.3 

the id

entificat

ion, m ea

suring, m

onitorin

g, m ana

gem ent 

and repo

rting of 

risks;

16.4 

overs

ight of o

utsourci

ng arran

gem ents;

16.5 

process 

docum entati

on;

16.6 

data m

anagem

ent; and

16.7 

busin

ess cont

inuity m

anagem ent.

17. 

The Ba

nk w as 

furtherm

ore satis

fied tha

t the syst

em  of go

vernanc

e in plac

e w ith r

espect to

 the

Insure

r deviate

d from  t

he standa

rds requ

ired by t

he 2015 

R egulati

ons and 

constitu

ted a m ateria

l

risk facto

r for the

 Insurer,

 in partic

ular hav

ing regar

d to the r

apid pac

e at w hi

ch it w as

 expand

ing

its volum

e of bu

siness.

A bsen

ce of gr

oup sup

ervision

18. 

N ew  

Zealand

 has not 

yet been

 declare

d equiva

lent und

er the S

olvency

 II D irec

tive and

 there

m ay be

 substan

tial diff

erences 

betw een

 the EU

 and N e

w  Zeal

and reg

ulatory r

egim es for

insuran

ce unde

rtakings

.

19. 

For e

xam ple, 

Title IH  

of the So

lvency I

I D irecti

ve (w hic

h sets ou

t the Eu

rope-w i

de super

visory

fram

ew ork fo

r insure

rs and is

 transpo

sed in Ir

eland th

rough th

e 2015 R

egulati

ons) add

resses

the sup

ervision

 of insu

rance an

d reins

urance u

ndertak

ings in 

a group

. The 

Solvency

 n

D irec

tive pla

ces req

uirem ents i

n relatio

n to g

roup so

lvency, 

risk c

oncentra

tion, ris

k

m anagem

ent and 

internal 

control o

n insura

nce grou

ps w ithi

n its sco

pe.

20. 

The B a

nk is ad

vised tha

t the ins

urance re

gulatory

 fram ew

ork in N

ew  Zeal

and, gov

erned by

 the

Insura

nce (Pru

dential 

Supervis

ion) A ct

 2010 do

es not in

clude an

 equival

ent to the

 require

m ents

of the

 Solven

cy 11 D ir

ective in

 relation

 to grou

p superv

ision.

Therefo

re, w ith

out an a

pplicabl

e equiva

lent reg

im e, inc

luding fo

r group

 solvenc

y, the B

ank

canno

t assess t

he solve

ncy posi

tion of th

e CBL G

roup, n

or its risk

 and int

ernal co

ntrols at 

group

21. 



lev

el. Thi

s is a 

conce

rn for 

the B a

nk, es

pecial

ly in c

ircum

stance

s w her

e CBL

IE ha

s soug

ht to

addres

s som

e of t

he co

ncerns

 raise

d by 

the B a

nk by

 refer

ence 

to the

 strate

gy, re

source

s,

activ

ities a

nd con

trol fr

am ew ork

 of the

 w ide

r CBL

 G rou

p.

The

 finan

cial po

sition

 of the

 C B L

 G rou

p

22. 

O n 2 

Febra

aiy 20

18, a

ll tradi

ng w i

th res

pect t

o C B L

's sh

ares o

n the 

N ew  

Zealan

d Sto

ck

Exch

ange 

("N ZX

") w

ere ha

lted p

endin

g an 

annou

ncem ent 

by C B

L. Sub

seque

ntly o

n 5

Febr

uary 

2018 C

B L i

ssued 

an an

nounc

em ent to

 the m

arket

 w hic

h can

 be su

m m arise

d as

follow

s:

that i

t expe

cted t

o repo

rt tota

l reve

nue g

row th

 for 2

017 "i

n exc

ess of

 35% , ab

ove

previ

ous gu

idance

 of 12

%  -15

% "\

22.1

 

that 

it also

 expe

cted t

o m ak

e &  "futu

re cla

im s r

eserve

 stren

gtheni

ng ad

justm e

nt of

around

 $100

m  to t

he res

erves o

f CBL

NZ in

 respec

t of it

s long

-tail F

rench 

constr

uction

insura

nce b

usines

s, and

 anot

her on

e-off 

write-

off of

 recei

vables

 of ap

prox.

 $44m

arisi

ng fro

m  bro

ker/in

surer/

reinsu

rer rec

oncili

ations

 and r

elated

 diffe

rences

 arisin

g

from

 a det

ailed p

ost-a

cquisit

ion ex

am ina

tion o

fSFS 

throug

hout 2

017";

 and

22.2 

that "

these

 adjus

tm ent

s are 

expec

ted t

o resu

lt in 

the C

BL G

roup 

repor

ting 

a

conso

lidate

dFY1

7 after

 tax lo

ss of 

$75m  

- $85n

f'.

22.3

 

23. 

A  fur

ther an

nounc

em en

t w as 

m ade 

to the 

m arke

t by C

BL on

 7 Fe

bruary

 2018

 w ith r

espec

t to

super

visory

 revie

w s tha

t had b

een u

nderta

ken by

 RBN

Z and 

the B a

nk co

ncerni

ng the 

adequ

acy 

.

of r

eserve

s at C

B LN Z

 and 

the In

surer, 

respe

ctively

, and 

that C

B L in

tende

d to e

ngage

 in a

cap

ital ra

ising p

roces

s to st

rength

en its 

balanc

e she

et and

 reserv

es. O

n the

 sam e dat

e it w

as

annou

nced t

o N ZX

 that 

A M  B est 

had re

leased

 am en

ded ra

tings f

or:

23.1

 CBLN

Z, w

hich m

oved 

to an 

Issuer

 Credi

t Ratin

g of "

bbb+"

 and a

 Finan

cial S

trengt

h

R atin

g of "

B ++",

 under

 review

 w ith

 negat

ive im

plicat

ions; a

nd

C B

L w hi

ch m oved

 to an

 Issue

r C red

it R a

ting of

 "bb+

", und

er rev

iew  w

ith ne

gative

im plicati

ons.

23.2 

24. 

O n 

8 Feb

ruaty 2

018 N

ZX  s

uspen

ded th

e quot

ation o

f C B

L's sh

ares d

ue to c

oncer

ns that

 "not

all m a

terial 

inform

ation

 relati

ng to 

CBL a

nd its

 ordin

ary sh

ares 

is ava

ilable 

to the

 m ark

et.

Furth

erm or

e, N Z

XR un

dersta

nds th

at the

 FM A a

nd oth

er re

gulato

rs hav

e rais

ed co

ncerns

rela

ting to

 the c

om ple

teness

 and v

eraci

ty of i

nform

ation t

hat ha

s rele

ased 

to the 

m arke

t by

C BL. 

In thes

e circ

um sta

nces, N

ZXR

 is not

 satisf

ied tha

t the m

arket

 w oul

d curr

ently b

e able

 to



trade 

in CB

L on a

 fully

 infor

m ed b

asis"

. Foll

ow ing

 the d

ecisio

n on 

the pa

rt of N

ZX  t

o sus

pend

the qu

otatio

n of C

B L's

 share

s, C B

L req

uested

 a 

volun

tary s

uspen

sion o

f the t

radin

g of it

s shar

es

on 
the 

A ustr

alian 

stock 

excha

nge.

25.

 The

se an

nounc

em ents, 

w hich

 w ere

 m ade pu

blicl

y w ith

out an

y adv

ance 

notice

 to the

 B ank

, gav

e

rise to

 furth

er co

ncern

s w ith

in the

 Bank

 as to

 the fi

nanci

al pos

ition 

of the

 CBL

 G rou

p.

26. 

I be

g to r

efer t

o a c

opy o

f the

 afore

m enti

oned 

m arket 

annou

ncem

ents 

upon 

w hich

 m arked

"LM

7" I

 have 

signe

d m y nam

e pri

or to t

he sw

earin

g here

of.

The 

finan

cial p

ositio

n of C

B LN

Z

27. 

In N

ovem

ber 2

017, t

he Ba

nk be

cam e 

aw are

 that 

the RB

N Z h

ad be

com e co

ncern

ed w

ith reg

ard

to t

he fin

ancial

 posit

ion, p

ruden

t m anag

em ent an

d sol

vency

 of C

LB N Z

. Th

is w as

 a m atte

r of

ver

y sign

ifican

t conc

ern to

 the B

ank d

ue to

 the f

act tha

t the I

nsure

r rein

sured

 c.68%

 of t

he tot

al

risks

 incur

red by

 the I

nsurer

 in 20

17, an

d up 

to 90%

 of c

ertain

 m ate

rial bu

sines

s lines

, incl

uding

thos

e rela

ting to

 its F

renc

h con

struct

ion b

usines

s, and

 is th

erefo

re rel

iant t

o a c

onsid

erable

ext

ent on

 CBL

N Z f

or rei

nsuran

ce re

cover

ies in

 orde

r to b

e able

 to pa

y cla

im s a

nd sa

fegua

rd

polic

yhold

ers.

28. 

In a

 letter

 addre

ssed 

by the

 Insur

er to t

he ba

nk da

ted 11

 July 

2017

, the In

surer

 had p

rovid

ed th

e

Ban

k w it

h the

 resu

lts of

 a str

ess te

st w hich

 it h

ad ca

rried 

out w

ith r

espec

t to i

ts Fre

nch

con

struct

ion in

suran

ce bus

iness

. I be

g to r

efer to

 a co

py of 

the sa

id let

ter ap

pearin

g at T

ab 1

6

of the

 Fold

er. Th

e res

ults o

f tha

t test 

dem o

nstrat

ed fur

ther t

o the

 Bank

 that 

the I

nsure

r w as

high

ly de

pende

nt on

 C B L

N Z's 

ability

 to p

ay all

 reinsu

rance

 reco

veries

 in fu

ll in 

order 

for th

e

Ins

urer t

o be i

n a po

sition

 to co

m ply w

ith th

e Solv

ency

 C api

tal R e

quire

m ent 

(or "S

C R "

) and

the M

inim um

 C apit

al R e

quirem

ent (

or "M

C R "

) unde

r the

 2015 

R egu

lation

s.

29. 

The 

conce

rns of

 the B

ank w

ith re

gard 

to the

 finan

cial p

osition

 of C

B LN

Z inte

nsifie

d follo

w ing

the 

annou

ncem

ents m

ade 

by C B

L to 

N ZX  

in ear

ly Feb

ruary

 2018

. H o

w eve

r, the 

B ank 

is no

w

grave

ly co

ncern

ed w i

th res

pect to

 the f

inanc

ial po

sition

 and s

olven

cy of

 C BL

N Z as

 a res

ult of

beco

m ing 

aw are

 on 23

 Febr

uary 2

018 t

hat R

B N Z 

had m

ade a

 succe

ssful 

applic

ation

 to the

 H igh

C ou

rt of 

N ew  

Zeala

nd on

 the p

revio

us da

te for

 the 

appoi

ntm ent o

f an 

interim

 liqu

idato

r to

C B LN

Z.

30. 

The 

interim

 liqu

idati

on of

 C B L

N Z, i

n turn

, has

 grav

e im plic

ations

 for t

he so

lvenc

y of 

the

Insur

er, h

aving

 regar

d to 

the ex

tent 

of its

 relian

ce o

n C B

LN Z'

s abil

ity to

 pay 

reinsu

rance

reco

verie

s, as d

em onstr

ated b

y the

 resul

ts of t

he Ins

urer's

 ow n

 stress

 tests

 outlin

ed ab

ove. 

The

B ank

 has n

oted 

that i

t has b

een r

eport

ed on

 the "

B usin

ess W

ire" 

w ebs

ite tha

t the

 A .M . B

est

R atin

g A g

ency h

as, fo

llow

ing the

 inter

im  iiqui

dation

, dow

ngrad

ed C

B LN Z

's:



Financ

ial Str

ength 

Rating

 to a 

N on-R

ating 

D esign

ation 

"E" (u

nder 

regulat

ory

superv

ision) 

from  

(G oo

d); and

30.1

 

Long

 Term  Issu

er C red

it R ati

ng to "

E" from

 "B B B

+".

30.2 

I beg

 to refe

r to a 

copy o

f the s

aid arti

cle ap

pearing

 on the

 "B usi

ness W

ire" w

ebsite 

on 23

Februa

ry 2018

 upon 

w hich m

arked

 "L M 8" I h

ave sig

ned m

y nam e pri

or to th

e sw ea

ring her

eof.

31. 

32. 

The B

ank had

 previo

usly co

nfirm ed to

 the In

surer th

at it w a

s of th

e opini

on that

 the Ins

urer w a

s

not c

om pliant w

ith its

 SC R  o

bligatio

ns und

er the 2

015 R

egulati

ons. Th

is opin

ion is c

onfirm

ed,

and 

the B an

k's con

cerns 

are exa

cerbate

d, by th

e rece

nt new s

 that C

B LN Z

 has be

en plac

ed into

inte

rim  liquida

tion an

d has b

een su

bject to

 a cred

it ratin

g dow n

grade.

R EG U

LA TO

R Y  R E

SPO N

SE O

F TH E

 BA N K

 TO  D

A TE

33. 

In lig

ht of th

e issu

es that 

arose d

uring t

he cou

rse of t

he B an

k's sup

erviso

ry enga

gem en

t w ith

the 

Insurer

 the B

ank ha

s taken

 vario

us regu

latory

 steps, 

includ

ing the

 issuan

ce of 

variou

s

direct

ions pu

rsuant

 to the 

C entra

l B ank

 (Super

vision 

and En

forcem

ent) A

ct 201

3 (the "

2013

A ct"

) and th

e 201

5 R egu

lations

. Thes

e actio

ns w ere t

aken b

y the B

ank in

 each 

case af

ter

advanc

e notic

e of its

 intent

ion to d

o so w

as co

nveyed

 to the 

Insure

r and a

fter the

 B ank

 had

consid

ered an

y subm

issions

 receiv

ed from

 the In

sured.

 

-

34. 

The 

princip

al regu

latory a

ctions 

taken b

y the B

ank, an

d w hic

h rem ain i

n effec

t, are su

m m arised

belo

w .

A utho

risation

 C ond

ition

35. 

B y le

tter to t

he Insu

rer dat

ed 28 M

y 201

7 the B

ank im

posed a

 condi

tion on

 the Ins

urer pu

rsuant

to Regu

lation

 26(1) o

f the 20

15 R e

gulatio

ns requ

iring c

ash, rep

resenti

ng rein

suranc

e recov

eries

under

 the R e

insuran

ce A g

reem en

ts(s)

5 

to b

e place

d in a 

trust fo

r the e

xclusiv

e bene

fit of t

he

Insur

er in or

der to 

allevia

te conc

erns re

gardin

g the h

igh lev

el of e

xposur

e the I

nsurer 

has to

C B LN Z

 unde

r the ter

m s of 

the R ei

nsuran

ce A gr

eem ents(s)

. I beg

 to refe

r to a c

opy of

 the sai

d

letter 

appeari

ng at T

ab 19 

of the F

older.

36. 

This 

conditi

on w as

 im posed 

after th

e Bank

 had is

sued a

 letter t

o the I

nsurer

 on 23 

June 20

17

(app

earing

 at T ab

 11 of

 the Fo

lder) no

tifying

 it of t

he Ban

k's int

ention 

to do s

o, and a

fter th

e

B ank h

ad duly

 consi

dered t

he sub

m ission

s of th

e Insur

er outli

ned in 

a letter

 to the

 B ank d

ated

7 July

 2017 (

appear

ing at T

ab 15 

of the F

older)

, in w hi

ch the I

nsurer

 had, am

ongst

 other t

hings,

asser

ted tha

t:



36

.1 

the g

row t

h in b

usine

ss du

ring 2

017

 arose

 as a 

resul

t of a 

"tran

sition

ing"

 of th

e insu

ranc

e

busi

ness 

of a C

B L G

roup

 affi

liate 

(Elite

 Insu

rance

) to C

B LI

E rat

her th

at th

e w ri

ting o

f

new

 bus

iness

;

36.

2 

C B L

N Z b

enefi

ted f

rom  a ro

bust

 cred

it rati

ng fr

om  A

.M  B es

t; and

36.3 

the P

w C  

U K  r

eport

 prep

ared

 w ith

 resp

ect to

 Elit

e Insu

ranc

e (be

ing a

 Skil

led P

erson

s

R ep

ort 

reque

sted 

by t

he G

ibra

ltar F

inan

cial 

Servi

ces 

C om

m issi

on a

s co

m pet

ent

reg

ulato

r of 

Elite

 Insu

rance

) w hic

h hig

hligh

ted r

eserv

ing 

issue

s had

 "a 

num b

er o

f

m ate

rial d

efici

encie

s inc

ludin

g er

rors,

 m ce

rtain

ties, 

om is

sions

, an

d un

reaso

nabl

e

assu

m pti

ons"

. 

.

37. 

In i

ts afo

rem enti

oned

 lette

r date

d 19 

July 2

017,

 the B

ank 

addr

essed

 thes

e asse

rtion

s by 

point

ing

out th

at as

 the I

nsure

r is t

he on

ly m

em ber o

f the

 C B L

 G ro

up th

at is 

supe

rvise

d by 

the B

ank, 

it

is no

t rele

vant

 that

 its b

usin

ess h

as in

creas

ed b

y rea

son 

of ce

rtain

 port

folios

 hav

ing b

een

tran

sferr

ed fro

m  othe

r m em bers

 of th

e CB

L G

roup 

and, f

or th

e sam

e rea

son,

 the B

ank t

akes

 no

com

fort 

from  th

e kno

w led

ge of

 the C

B L G

roup

 of th

e typ

e of b

usin

ess tr

ansfe

rred.

 W ith re

spec

t

to th

e Pw

C  U

K  re

port, 

the B

ank

 note

d th

at it 

had 

since

 bee

n fina

lised

 w it

hout 

m ateri

al

am endm

ent,

 and 

from

 prud

entia

l sup

erviso

ry st

andp

oint 

it is r

equir

ed to

 take

 cogn

isan

ce of

 it

and

 act a

ccord

ingl

y pen

ding

 the c

om plet

ion o

f its 

ow n

 revie

w  of

 the 

Insur

er an

d C B

LN Z

's

res

ervin

g m eth

ods.

N otic

e req

uirin

g a S

kille

d Pe

rson'

s R e

port

38. 

O n

 12 Ja

nuar

y 201

8 the

 Bank

 gav

e not

ice to

 the I

nsure

r tha

t it w

as req

uire

d to p

rovid

e a S

kille

d

Pers

ons' 

repor

t to 

the B

ank t

he p

urpo

se of

 w hic

h w

as to 

asse

ss the

 firm

's ap

proa

ch to

 the

calcu

latio

n of 

its tec

hnic

al pro

visio

ns an

d the

 suff

icien

cy of

 the r

eserv

es he

ld by

 the f

irm  in t

he

con

text o

f the

 requ

irem

ents o

f the

 201

5 R eg

ulati

ons. 

I beg

 to r

efer t

o a 

cop

y of t

he sa

id le

tter

app

earin

g at 

T ab 

58 of

 the F

olde

r. Th

e B a

nk m

ade th

e de

cisio

n to i

ssue 

the s

aid n

otice

 to th

e

insur

er af

ter ha

ving

 duly

 cons

idere

d the

 subm

issi

ons m

ade 

in th

at reg

ard b

y the

 Insu

rer t

o the

Ban

k by 

letter

 date

d 3 Ja

nuar

y 201

8. I 

beg t

o refe

r to a

 cop

y of t

he sa

id let

ter ap

pear

ing a

t Tab

56 

of th

e Fol

der.

D irec

tion

 requ

iring

 a ca

pital 

add-o

n

39. 

O n 

12 J

anua

ry 20

18 th

e Ba

nk n

otifi

ed th

e Ins

urer 

that 

it w a

s sat

isfied

 tha

t the

 syst

em  o

f

gove

rnanc

e in

 plac

e in 

the I

nsure

r sig

nific

antly

 dev

iates 

from

 the 

stand

ards

 laid

 dow

n in

R eg

ulatio

ns 4

4 to 

51 o

f the

 201

5 R e

gula

tions

 the 

B ank

 dire

cted 

the 

Insur

er, p

ursua

nt to

R eg

ulati

on 3

9 of t

he 20

15 R

egul

ation

s, an

d that

 acco

rding

ly it

 w as 

direc

ted to

 app

ly a c

apita

l

add

-on i

n acc

orda

nce w

ith t

he m

ethod

olog

y spe

cifie

d in t

he ap

pend

ix to

 the d

irecti

on le

tter. 

I



beg to

 refer

 to a c

opy of

 the sa

id lett

er app

earing

 at Ta

b 57 o

f the F

older

. The

 B ank

 m ade th

e

decis

ion to

 issue 

the sa

id dire

ction 

to the 

insure

r after

 havin

g duly

 cons

idered

 the su

bm ission

s

m ade i

n that

 regard

 by th

e Insu

rer to

 the B a

nk by

 letter 

dated

 3 Janu

ary 2

018. I

 beg t

o refer

 to

a copy

 of the

 said 

letter 

appear

ing at 

Tab 5

5 of th

e Fol

der.

D irec

tion n

ot to 

dispos

e of a

ssets

O n 2 F

ebrua

ry 201

8 the 

Bank d

irecte

d the I

nsure

r not t

o dispo

se of

 any as

sets w

ithout

 the p

rior

w ritt

en ap

proval

 of th

e B an

k and

 not t

o m ake 

any p

aym ents 

or tra

nsfers

 of as

sets t

o its

share

holde

rs, dir

ectors

 (exc

ept for

 paym

ents 

related

 to d

irecto

rs' fee

s and

 salar

ies) o

r any

rela

ted un

derta

king o

f the 

Insure

r or 

its sha

rehol

ders. 

C laim

 paym

ents 

and c

ertain

 other

expen

ses w e

re exc

luded 

from  the 

scope

 of the

 direct

ion. T

he Ins

urer w

as als

o direc

ted to

 notify

in w

riting

 each 

credit

 instit

ution 

w ith 

w hich

 the I

nsurer

 has a

n acc

ount 

the te

rm s of th

e

Regu

latoxy

 D irec

tion. 

This d

irectio

n repl

aced p

reviou

s sim ilar

 direc

tions s

ince Ju

ne 20

17 giv

en

by the

 B ank

 and re

m ains cu

rrentl

y in ef

fect. I

 beg t

o refer

 to a c

opy o

f the s

aid let

ter app

earin

g

40. 

at Ta

b 62 o

f the 

Folde

r.

D ire

ction 

to cea

se w ri

ting n

ew  con

tract

s of in

suran

ce

41. 

O n 7 

Febru

ary 20

18, fo

llow in

g the 

m arke

t anno

uncem

ents 

referre

d to a

bove 

at par

agraph

 22,

the B

ank w

rote t

o the

 Insure

r ind

icating

 that 

it inte

nded 

to issu

e a d

irectio

n to t

he Ins

urer

requ

iring 

it to, a

m ong

st othe

r thing

s, im

m edia

tely ce

ase w

riting 

all new

 cont

racts o

f insu

rance.

The

 letter

 calle

d for s

ubm is

sions f

rom  the I

nsure

r by no

t late

r than 

5pm  on 9

 Febr

uaiy 2

018. I

beg t

o refe

r to a c

opy o

f the s

aid let

ter ap

pearin

g at T

ab 67

 of the

 Folde

r.

O n 9

 Febr

uaiy 2

018 t

he Ba

nk rec

eived

 a lett

er from

 W illia

m  Fry

, solic

itors 

to the

 Insur

er,

(appe

aring a

t T ab

 72 of

 the Fo

lder) 

in w h

ich it w

as as

serted

 that:

42. 

42.1 

the sh

ort tim

efram

e for 

subm issio

ns w a

s "ent

irely 

unreas

onabl

e give

n that

 the is

sues

raise

d requ

ire it t

o seek

 appro

priate

 legal

, finan

cial an

d actu

arial 

advice

"; and

42.

2 it ha

d been

 infor

m ed b

y a rep

resent

ative 

of a Eu

ropea

n N ati

onal S

uperv

isory 

A utho

rity

that it

 had b

een ad

vised b

y the 

B ank 

that it 

intend

ed to d

irect t

he Ins

urer to

 cease

 w ritin

g

new  a

nd ren

ew al

 busin

ess, an

d tha

t accor

dingly

, it w

as con

cerne

d that

 the B

ank h

ad

pre-ju

dged

 this m

atter i

n adva

nce o

f recei

ving t

he Ins

urer's

 subm

ission

s.

43. 

The B

ank r

espon

ded b

y lette

r on th

e sam

e date

 outlin

ing th

at all 

of the

 issues

 referr

ed to 

in its

letter

 of 7

 Febr

uary 2

018 h

ad al

ready 

been 

the s

ubject

 of ex

tensiv

e cor

respon

dence

 and

eng

agem e

nt w it

h the 

Insure

r sinc

e June

 2017

. The

 Bank

 also 

rejecte

d any

 sugge

stion 

that it

had

 preju

dged t

he po

sition 

and th

at con

firm e

d that

 it had

 not m

ade a

ny de

cision

 to iss

ue the



releva

nt direc

tions to

 the Ins

urer. I 

beg to r

efer to a

 copy o

f the sa

id lette

r appear

ing at T

ab 73

of th

e Folde

r.

44. 

In a f

urther 

letter d

ated 9 

Februa

ry 201

8, W illiam

 Fry p

rovided

 the I

nsurer's

 detail

ed

subm issio

ns to th

e B ank

's letter

 of 7 Fe

bruary 

2018. I

 beg to

 refer to

 a copy

 of the

 said let

ter 

'

appe

aring at

 Tab 74

 of the

 Folder.

45. 

W ith res

pect to

 the con

cerns ra

ised by

 the Ba

nk w ith

 respec

t to corp

orate g

overnan

ce issu

es at

the Ins

urer, W

illiam  Fry 

in its l

etter ou

tlined a

 num ber o

f steps 

that ha

d been 

taken b

y the

Insure

r in acc

ordanc

e w ith t

he rem ediat

ion pla

n requir

ed by th

e B ank

, includ

ing:

the app

ointm ent o

f a proj

ect m anage

r to ove

rsee the

 im plem entatio

n of th

e plan;

45.1

 

the co

m pletio

n of a t

ender p

rocess 

for the 

selectio

n of a n

ew  outs

ourced

 interna

l audit

func

tion;

45.2 

that se

cond-ph

ase int

erview s

 had ta

ken pl

ace to 

appoint

 a C hie

f R isk

 O ffice

r and

C laim

s M anager 

as w ell 

as a new

 H ead 

of C lai

m s;

45.3

 

chan

ges to t

he unde

rw ritin

g m anagem

ent team

 and r

isk com

m ittee;

 and

45.4 

the prop

osed ch

ange o

f chairm

an of t

he boar

d of the

 Insure

r.

45.5 

46. 

W illia

m  Fry a

lso com

m ented

 that:

w hil

st the In

surer's

 SC R  c

overage

 ratio a

s at 31 D

ecem ber 2

017 ha

d deter

iorated,

 that

ratio w a

s in ex

cess of 

100%  prior

 to the 

im posit

ion of t

he requ

irem ent fo

r the ca

pital

add-on

;

46.1 

the I

nsurer 

regards

 the c

apital-a

dd on 

basis 

as exce

ssive a

nd dis

proport

ionate,

particu

larly in

 its "pr

ohibitio

n on re

cognis

ing m y

 credit 

or red

uction i

n respe

ct of

reinsur

ance a

rrangem

ents pu

t in pla

ce by C

BLIE";

 and 

'

46.2 

the f

ull basi

s of the

 capital

-add w

as not k

now n b

y the I

nsurer u

ntil 31

 Januar

y 2018,

and 

that the

 Insurer

 then im

m edia

tely beg

an to d

evelop

 a recov

ery plan

 to add

ress the

potenti

al SC R

 breach

 that w a

s identi

fied on

 that da

te.

46.3 

W ith resp

ect to t

he Ban

k's con

cerns w

ith reg

ard to t

he Insu

rer's te

chnical

 reserve

s, W illiam

47. 

Fry:

47.1 

ackno

w ledge

d the B

ank's co

ncerns

 w ith re

gard to

 the est

im ated 

level of

 the Ins

urer's

techn

ical res

erves, 

and ad

vised 

that thi

s conc

ern w a

s bein

g addre

ssed v

ia the



appo

intm ent of

 a Ski

lled Pe

rson to

 perfo

rm  an 

actuaria

l analy

sis (as

 per th

e

require

m ents 

of the n

otice iss

ued by 

the B an

k on 12

 Januar

y 2018)

;

pointe

d out th

at the B

ank is 

aw are t

hat RBN

Z has a

lso com

m issio

ned an 

indepen

dent

report b

y M illim an w i

th respe

ct to th

e Frenc

h const

ruction 

busines

s under

w ritten 

by

CB LN

Z, and t

hat the

 B ank w

ould sh

ortly re

ceive th

is repor

t once f

inalised

;

47.2 

assert

ed that t

he Insu

rer had 

fully co

-operate

d w ith 

the B an

k's requ

ests w i

th respe

ct to

the app

ointm ent of

 a Skil

led Pers

on and

 had en

gaged 

in a dil

igent an

d trans

parent

m anne

r throug

hout; a

nd

47.3 

also a

sserted

 that the

 B ank s

hould n

ot rely o

n any a

ssertion

 as to th

e appro

priatene

ss or

other

w ise, o

f the I

nsurer's

 techni

cal res

erves fo

r the 

purpose

s of ta

king fu

rther

regu

latory a

ction un

til the S

killed P

erson's

 Repor

t is avai

lable.

47.4 

48. 

W ith re

gard to 

the fina

ncial po

sition o

f C B LN

Z, W illiam

 Fiy out

lined th

e steps 

that the

 Insurer

has tak

en to a

ddress 

the cou

nterpar

ty risk p

osed b

y its re

liance o

n the f

inancia

l positio

n of

C B L

N Z:

48.1 

it has,

 in acco

rdance 

w ith th

e condit

ion im pose

d by th

e B ank 

by lette

r to the

 Insurer

dated 

28 July

 2017,

 procure

d that 

CBLN Z

 has es

tablish

ed a tru

st over

 an acc

ount

balance

 of

 w hich

 is ava

ilable to

 the In

surer t

o collat

erise th

e reins

urance

obliga

tions of

 C BLN Z

;

48.2 

the In

surer h

as w ithh

eld 

of rein

surance

 prem ium s from

 C B LN

Z;

48.3

 the 

Insurer 

has rece

ived ca

pital inj

ections

 of

 from  th

e C B L

 G roup;

 and

48.4 

a loan 

of 

 ow i

ng by C

B LN Z 

to the I

nsurer 

w as rep

aid in f

ull on 9

 Febru

ary

2018.

49. 

W illiam

 Fiy als

o noted

 that the

 Insure

r had al

so ende

avoured

 to put

 in plac

e a lette

r of cre

dit

w ith a 

third pa

rty ban

k to all

eviate t

he B an

k's conc

erns re

garding

 the Ins

urer's e

xposur

e to

C B LN

Z, altho

ugh su

ch effor

ts had n

ot bee

n succe

ssful. W illiam

 Fiy als

o asser

ted tha

t the

B ank

's insist

ence on

 a parti

cular "e

vergree

n" form

 of lett

er of cr

edit w a

s the pr

im aiy r

eason

for t

his failu

re.

50. 

W ith re

gard to

 the rap

id pace 

of the g

row th o

f the In

surer's b

usiness

, W illiam  Fiy a

sserted 

that:

50.1 

the B

ank did

 not co

m m unicate

 any is

sue w it

h the le

vels of

 grow th

 specif

ied in i

ts

B usine

ss Plan

 for 201

7 w hen

 it w as

 issued 

to the B

ank in

 M arch 

2017, a

nd that

 the



com parison betw een the levels of prem ium  for 2016 and 2017 is m isleading because

the 2016 figures am ount to only a few  m onths of revenue com pared w ith a full year for

2017;

50.2 it had now  proposed a voluntary reduction of 15%  to 20%  for 2018;

50.3 the Insurer now  proposed to cease w riting all new  contracts of insurance w ith respect

to the long-term  French business w ith effect from  1 A pril 2018; and

50.4 the Insurer had proposed to conduct a com plete portfolio review  of all its long-term

existing French insurance contracts w ith a view  to reducing the portfolio size by not

less than 30% .

Finally, W illiam  Fiy provided a copy of a m em orandum  addressed by the C B L G roup to the

Insurer outlining the detail of a capital raising project that w as underw ay to strengthen the

balance sheet of the C B L G roup as a w hole. W illiam  Fry asserted that if the B ank w ere to issue

a direction requiring the Insurer to cease w riting new  contracts of insurance that this w ould

have a m aterially adverse im pact on the ability of the CBL G roup to im plem ent this plan.

51. 

Subsequently, on 13 February 2018, the CB L G roup m ade an announcem ent to the m arket to

the effect that it had decided to exit its French C onstruction B usiness and w as considering a

sale of that business. It also confirm ed that it had decided to cease all new  French C onstruction

B usiness from  A pril 2018, w ith all renew als ceasing from  June 2018. I beg to refer to a copy

of the said letter appearing at T ab 77 of the Folder. O n the sam e date, the Insurer contacted

the B ank by em ail to inform  it that it had arranged for an additional  to be transferred to

the trust account established for the benefit of the Insurer, bring the total balance to . I

beg to refer to a copy of the said letter appearing at T ab 78 of the Folder.

52. 

53. O n 19 February 2018, having considered the subm issions received from  the Insurer, the Bank

im posed the follow ing directions on the Insurer: '

53.1 the Insurer shall im m ediately cease w riting all new  contracts of insurance;

the Insurer shall im m ediately refrain from  renew ing any existing contracts of

insurance;

53.2 

53.3 by no later than 20 February 2018, the Insurer shall notify in w riting (in term s to be

agreed by the Central B ank) all appointed brokers and distribution partners w ith w hich

the Insurer is connected of the term s of the directions; and



53.4 by no later tha

n 20 Febraary 20

18, the Insurer s

hall request all a

ppointed brokers

 and

distributio

n partners w ith 

w hich it is con

nected to inform

 policy holder

s of the

directions.

I beg to refer t

o a copy of the 

said letter appea

ring at Tab 81 o

f the Folder. Th

is direction

replaced an

other direction i

ssued earlier tha

t sam e day on id

entical term s, save that t

he latter

direction s

pecified a m axim um  tim efram e for the dir

ection of 12 m on

ths. In that letter 

the Bank

also resp

onded to the issu

es raised by W illiam  Fry in its lett

er of 9 February

 2018 as follow s:

54. 

54.1 the Bank reit

erated that it reje

cted any content

ion that it had pre

judged the outco

m e of

the process 

leading to the iss

uance of the dire

ction to cease ne

w  and renew al bu

siness,

and confi

rm ed that the B an

k had veiy caref

ully considered t

he Insurer's subm

issions;

54.2 the Bank also

 reiterated that it c

onsidered any co

ntention that it h

ad afforded the In

surer

w ith insuffic

ient to tim e to m ake those subm issions as

 being unfounded

 having regard

to the fact that th

e issues w ere the

 subject of detail

ed correspondenc

e over a num ber of

m onths, and n

oted that a very s

im ilar "m inded to" letter

 had been issued,

 but not acted

upon,.by the

 B ank in N ovem ber 2017

;

54.3 w ith respe

ct to the plans fo

r the C B L G rou

p to raise capita

l to strengthen it

s balance

sheet, the

 B ank noted tha

t no details had 

been provided w

ith respect to th

e level of

capital require

d or the tim efram e w ithin w hich th

e process w ould

 be com pleted, w

hich

am biguity gave ris

e to concerns for 

the Bank;

54.4 w ith respect to

 the recent m ar

ket announcem ents by 

the C B L G roup

, the B ank

com m ented that w hils

t the content of th

ese announcem ents heig

htened the pre-ex

isting

concerns of t

he B ank, they did

 not alone form  the basis 

of the Bank's pro

posed direction

to cease new  bus

iness;

54.5 the Bank ackno

w ledged the act

ions taken by the

 Insurer in com pliance w

ith requests

from  the B ank, as o

utlined in the let

ter of 9 February

 2018, how ever th

e B ank asserted

that the Insurer h

ad not rectified 

the issues identi

fied sufficiently 

to satisfy the B a

nk

that the Insurer

 is able to m eet its obligat

ions to policyhol

ders;

54.6 w ith respec

t to the corporate

 governance issue

s, the B ank ackn

ow ledged the ste

ps taken

to date by

 the Insurer, but 

outlined that a nu

m ber of m easures requir

ed to be taken by

the Insurer rem ained to 

be actioned - th

e B ank also reje

cted the Insurer's

 contention

that the capital

 add-on w as exc

essive or disprop

ortionate, and th

e Bank asserted 

w as

appropriate 

in light of the co

rporate governan

ce deficiencies i

dentified w ith respect to

the Insurer;



54.7 

the B

ank reite

rated its

 positon

 that it w

ould no

t be app

ropriate

 for the c

apital-a

dd on to

be redu

ced in re

spect of

 the rein

surance

 arrange

m ents p

ut in pla

ce by the

 Insurer

;

54.8 

the B a

nk also 

reiterate

d that t

he Insur

er had f

ailed to

 provide

 suffici

ent evid

ence to

enable

 the Ba

nk to co

m e to a 

determ inatio

n as to 

the adeq

uacy of

 C B LIE

's reserv

es,

and tha

t w hilst 

a Skille

d Perso

n's R epo

rt had 

been co

m m issioned

, but w a

s not y

et

com plete, 

the B ank

 noted t

hat it ha

d determ

ined th

at it w a

s approp

riate an

d necess

aiy

to take

 action

 to prev

ent the 

further 

exposur

e of pol

icyholde

rs to ri

sk, prio

r to the

com pletio

n of tha

t report;

54.9

 the 

B ank as

serted t

hat the 

R einsur

ance Tr

ust and

 the w i

thholdin

g of re

insuranc

e

prem ium s did

 not eli

m inate 

the risk

 of CB

LN Z de

faulting

 on futu

re rein

surance

recov

eries,

54.10

 the B

ank reje

cted the

 assertio

n that it

 bore a 

m ateria

l degree

 of respo

nsibilit

y for the

failure o

f C B LN

Z's effo

rts to p

ut in pla

ce a lett

er of cre

dit, and

 noted th

at the In

surer

had info

rm ed the B

ank that

 it had, 

in turn, 

been inf

orm ed by R

B N Z tha

t it w ou

ld not

agree t

o an unc

ondition

al and ir

recovera

ble lette

r of cred

it for th

e benefi

t of the I

nsurer;

and

54.1

1 final

ly, the B

ank no

ted the n

ew  prop

osals fr

om  the I

nsurer t

o addres

s the co

ncerns o

f

the Ba

nk as o

utlined 

in the W

illiam

 Fry let

ter of 9

 Februa

ry 2018

, includ

ing the

propo

sal to ex

it the Fre

nch C on

structio

n B usin

ess, iden

tify an a

lternativ

e reinsu

rer, and

to reduc

e it oth

er new  b

usiness

 by 37%

, how e

ver, the

 Bank e

xplained

 that, b

y any

m easu

re, even

 w ith su

ch steps

 having 

been tak

en the a

m ount o

f prem i

um  expe

cted to

be w ri

tten by t

he Insur

er over 

the follo

w ing tw

o m onth

s w ould

 be sign

ificant.

55. 

The Ban

k receiv

ed a let

ter from

 W illiam

 Fry on

 behalf 

of the In

surer on

 19 Feb

ruaiy 20

18 in

w hich it

 describ

ed the B

ank's de

cision to

 issue th

e directi

on to ce

ase new

 busines

s as "extr

em ely

surpris

ing, enti

rely unr

easonab

le and g

rossly d

ispropo

rtionate

" and as

serted th

at if it w

as not

im m ediate

ly w ith

draw n, 

it could

 ' fatal

ly com p

rom ise 

C BLIE'

s capac

ity to c

om plete

 its

program

m e of m

easures

" and th

at its im

pact on "

both CB

LIE an

d the wid

er CBL

 G roup w

ill be

irrever

sible an

d catas

trophic"

. The l

etter als

o dem anded

 the im

m ediate

 w ithdr

aw al of 

the

direct

ion lette

r and re

served t

he right

 of the I

nsurer t

o take u

nspecif

ied actio

n to "pr

otect it

s

inter

ests" w i

thout fu

rther no

tice to th

e Bank

. I beg 

to refer

 to a cop

y of the

 said le

tter upo

n

w hich 

m arked 

"LM 9" I ha

ve signe

d m y nam e prio

r to the s

w earing

 hereof

.



56. 

O n 

20 Feb

ruary 

2018, 

the B a

nk res

ponde

d to W

illiam

 Fry's 

letter 

in w hi

ch it r

eiterat

ed its

positi

on that

 the d

irectio

n to ce

ase ne

w  and 

renew

al bus

iness w

as ne

cessary

 and a

pprop

riate

and r

ejected

 the In

surer's

 conte

ntion th

at it w

as unr

easona

ble or 

disprop

ortion

ate. I b

eg to 

refer

to a c

opy o

f the s

aid let

ter upo

n w hi

ch m arked

 "L M

10" I h

ave si

gned m

y nam

e prio

r to th

e

sw eari

ng her

eof.

R EC

EN T 

D EV E

LO PM

EN T

S A N D

 IN TE

R A C

TIO N

S W ITH  

TH E I

N SU R

ER

A s m

ention

ed pre

viously

 herei

n, on 2

3 Febr

uary 2

018, t

he Ban

k rece

ived n

otice f

rom  R B N

Z

that in

terim  l

iquida

tors ha

d been

 appo

inted t

o C LB

N Z on

 the e

vening

 of 22

 Febru

aiy 20

18.

Subseq

uently

, I rec

eived 

a call f

rom

 part

ner of 

W illia

m  Fry,

 to inf

orm  the B

ank

that 

the bo

ard of 

the Ins

urer w

as con

sideri

ng pre

senting

 a peti

tion fo

r the a

ppoin

tm ent 

of an

exam

iner t

o the I

nsurer

. This

 w as co

nfirm

ed in a

 follow

 up em

ail fro

m

 at 5.

32pm

on the

 evenin

g of 2

3 Feb

ruaiy 2

018 in

 w hic

h it w a

s also

 confir

m ed th

at the

 "think

ing of 

the

Board

 m otiv

ated b

y the 

decisio

n of th

e Res

erve B

ank of

 New Z

ealan

d to ap

point 

an int

erim

liqui

dator t

o C BL

 Insur

ance L

td whi

ch is th

e rein

surer o

f C BL

IE". I

 beg to

 refer 

to a co

py of

the s

aid em

ail ap

pearin

g at T a

b 82 o

f the F

older.

57. 

58. 

Later

 that ev

ening

 at 7.21

pm , A rth

ur C ox

, solici

tors fo

r the B

ank, s

ent an 

em ail t

o W illiam

 Fry

notin

g that a

n inter

im  liquid

ator ha

d been

 appoin

ted to

 C B LN

Z and

 that th

e boar

d of the

 Insur

er

w as co

nsider

ing an

 exam

inersh

ip peti

tion. 

A rthu

r C ox

 outlin

ed tha

t the B

ank h

ad gr

ave

concer

ns w it

h regar

d to th

e im plicat

ion fo

r policy

 holde

rs of t

he Insu

rer of

 these d

evelo

pm ents

and w

as co

nsideri

ng its 

option

s, incl

uding 

a pote

ntial p

etition

 for th

e adm

inistra

tion o

f the

Insur

er. In th

at em ail 

the B a

nk als

o raise

d a nu

m ber of 

querie

s conc

erning

 the p

ropose

d

exam iners

hip of

 the In

surer, 

and req

uested

 an im

m edia

te resp

onse t

hereto

. I beg

 to ref

er to a

copy o

f the s

aid em

ail app

earing

 at Ta

b 83 o

f the F

older.

59. 

W illiam

 Fry re

spond

ed at 1

0.3 7pm

 on 23

 Febru

ary 20

18 w it

h som e in

form ation

 conce

rning t

he

quer

ies rai

sed by

 A rth

ur C ox

 and 

in par

ticular

 noted

 that t

he app

ointm

ent of

 the in

terim

liquid

ators t

o C B L

N Z co

uld lea

d to th

e inso

lvency

 of the

 Insur

er. I b

eg to r

efer to

 a cop

y of

the sa

id em

ail app

earing

 at T ab

 84 of

 the Fo

lder.

60. 

O n 24 F

ebrua

iy 2018

, A rth

ur Cox

 on be

half of

 the Ba

nk w r

ote to W

illiam

 Fry a

nd out

lined t

hat

the B a

nk w a

s m inded

 to opp

ose an

y petit

ion fo

r the e

xam inatio

n of th

e Insu

rer and

 expla

ined

its co

ncern

s w ith 

any su

ch pro

posal.

 It w a

s also 

propos

ed tha

t a m eeti

ng w ou

ld be 

urgent

ly

con

vened 

betw ee

n the B

ank, t

he Insu

rer an

d their 

respec

tive ex

ternal 

and int

ernal l

egal ad

visors

to d

iscuss

 the pr

oposed

 exam

inersh

ip. I b

eg to 

refer t

o a co

py of t

he said

 em ail up

on w h

ich

m arke

d "L M

11" I h

ave si

gned m

y nam

e prio

r to th

e sw ea

ring he

reof.



A  m eeting w

as subsequ

ently conve

ned at 9am

 on 25 Feb

ruaiy 2018

 at the offi

ces of A rth

ur

C ox an

d w hich w a

s attended 

by certain d

irectors of t

he Insurer, 

representat

ives of the B

ank and

the respe

ctive legal t

eam s of the

 B ank (A rt

hur C ox) a

nd the Insu

rer (W illiam  Fry) as w

ell as

 of

 w ho w as

 introduced

 as a potent

ial exam iner of th

e Insurer. 

Prior to

the m eeting t

he Insurer'

s solicitors 

provided th

e B ank w ith

 a set of pre

sentation s

lides prepa

red

by eac

h of

 and

 providin

g details of

 the tim elines for

 the

sale of the

 Insurer's F

rench con

struction bu

siness and

 the identity

 of potenti

al purchase

rs. I

beg to 

refer to a c

opy of the s

aid docum

ents upon w

hich m arked "L

M 12" I ha

ve signed m

y

nam e prior t

o the sw ear

ing hereof.

61. 

62. 

The subm

issions m ad

e by the I

nsurer to th

e B ank at

 the above-

m entioned 

m eeting ca

n be

sum m arised a

s follow s:

the Insur

er noted tha

t the B ank h

ad directed

 it to cease

 w riting new

 insurance

 contracts,

but had 

also indicat

ed that such

 direction 

could be rev

iew ed at a

 later date;

62.1 

the Ins

urer also n

oted that a

n interim  liquida

tor had be

en appointe

d to its rei

nsurer,

CBLN Z, a

nd that sinc

e Friday th

e board of t

he Insurer h

ad been co

nsidering a 

potential

petition fo

r the appoi

ntm ent of a

n exam iner to C B

LIE, but th

at the attitu

de of the B

ank

w ith re

spect to an

y such petit

ion w ould b

e key; 

.

62.2 

the Insure

r explained

 that the dire

ctors of C B

LIE w ere 

of the view

 that the Ins

urer had

a reasona

ble prospe

ct of succes

s and that a

n exam inership w

ould be in t

he best inte

rests

of polic

y holders;

62.3 

the In

surer outlin

ed that if an

 exam iner w ere

 appointed t

his w ould p

rotect the 

Insurer

from  potential "

contagion"

 arising fro

m  the inter

im  liquidati

on of C B LN

Z, and aff

ord

it brea

thing space

 to pursue 

the sale str

ategy w ith

 respect to

 respect to 

the French

constr

uction busin

ess, so tha

t the rem ainder 

of its busin

ess can su

rvive, and 

indeed

thrive;

62.4 

the Insu

rer indicat

ed that it b

elieved th

at it w as r

obustly so

lvent but t

hat it w as

vulner

able to a de

m and for p

aym ent of 

unpaid rein

surance pre

m ia - nev

ertheless th

e

Insurer's la

w yers w ere

 satisfied th

at the C ou

rt w ould h

ave jurisdic

tion to app

oint an

exam iner notw i

thstanding 

the absence

 of insolven

cy - this as

sertion w as

 queried by

 the

B ank's

 legal advis

ors;

62.5 

 also ou

tlined that h

e had only

 a brief m eeting 

w ith the bo

ard of C B L

IE and

its legal 

advisors bu

t it appeare

d to him  that the

 issues ari

se as a resu

lt of the ra

te of

expansio

n of the Fr

ench const

ruction bus

iness, w hic

h im pacted 

on reserves

 and noted

62.6 



that the B an

k had issues w i

th the Insurer's 

corporate gover

nance - he indi

cated that it

m ay be dif

ficult to resolve

 all of those iss

ues w ithin the 

period of exam

inership and

that the bo

ard needed to b

e satisfied that

 there is w as a r

ealistic prospec

t of survival;

and

62.7 the Insurer 

also gave an upd

ate, through M r M ark Christer (

the European C

EO  for C B L

w ho attend

ed by telephone

) as to the steps

 taken so far by 

the Insurer w ith

 regard to the

proposed sale 

of the French co

nstruction busin

ess, including th

e proposed app

ointm ent

of

 to advise

 on the sale, an

d he indicated th

at he believed t

hat the sale

could be co

m pleted by 16 

A pril 2018, and

 that a num ber of pote

ntial purchasers

 had

been in to

uch already to m

ake enquiries.

63. A t the m eeting a repres

entative of the B

ank asked the 

Insurer to clarif

y its view s w ith

 respect

to a potential

 adm inistration 

of the Insurer. T

he Insurer's leg

al advisors resp

onded to note t

hat

the Insur

er w as concerne

d that an adm inistration

 w ould result in

 significant loss

 of shareholder

value in

 circum stances w

here it believes

 that it has a str

ong balance she

et. The Bank no

ted that

The Insurer c

om m ented that

 in

its only co

ncern w as the

 interests of p

olicyholders, 

circum stances w he

re the Insurer b

elieves that ther

e is significant 

equity on its ba

lance sheet,

there is 

not necessarily a

 conflict betw e

en the interests

 of policyholde

rs and the share

holder.

The Insurer also

 com m ented th

at it w as concer

ned that an adm

inistration of th

e Insurer w ould

result in a s

ignificant loss o

f shareholder va

lue.

64. A t the m e

eting the Bank 

also questioned w

hether it w as re

alistic to expec

t that the Insurer

 w ould

be able

 to com plete th

e sale of the 

French constru

ction business

, and bring its

elf into

com pliance w

ith its regulatoi

y obligations, w

ithin the 100 day

 period of any e

xam inership. T

he

Insurer in

dicated that it

 believed that 

a sale of the 

French constru

ction business 

w ould

effective

ly deal w ith the

 reserving issue

s currently faced

 by the Insurer

.

65. The B ank al

so raised a ques

tion as to w hethe

r the Insurer w a

s aw are of the g

rounds upon w h

ich

R B N Z app

lied for the appo

intm ent of inte

rim  liquidators t

o C B LN Z. M r. C hriste

r confirm ed

that it w a

s his understan

ding that the ap

plication w as dr

iven by R B N Z's conce

rns w ith regard

to levels of rese

rves relating to 

the French cons

truction busines

s.

66. The B ank a

lso queried w he

ther it w as the 

intention of the

 directors of C B

LIE that they w

ould

rem ain in office 

and exercising 

their pow ers in 

the event that a

n exam iner w ere appoi

nted to

the Insurer. Th

e Insurer and

 both ind

icated that the d

irectors w ould r

em ain in situ at

least initially

 but that if

 form ed the

 view  that that s

ituation needed

 to change, that 

the

directors 

w ould not have

 an issue w ith h

im  assum ing direct resp

onsibility for th

e m anagem ent

of the In

surer.



67. 

Finally, th

e B ank requ

ested the In

surer to co

m m ent on w

hat its posi

tion w ould 

be in the ev

ent

that the B

ank decide

d to confirm

 its oppos

ition to any

 exam inership, a

nd to proc

eed to an

adm inistratio

n. The Ins

urer's solici

tors confirm

ed that it w

ould need to

 carefully c

onsider how

to resp

ond in the 

event that s

uch a decis

ion w ere m

ade. The B

ank reflecte

d on and ca

refully

considered 

the m atters raised

 by the Ins

urer at the m

eeting how

ever for th

e reasons ex

plained

below  the

 Bank has 

form ed the

 view  that i

t cannot su

pport an ex

am inership

 petition by

 the

Insurer 

or its dire

ctors and 

that it is a

ppropriate 

to petition

 for the ap

pointm ent 

of an

adm inistra

tor.

TH E C

O N C ER N

S O F TH E

 BA N K

68. The Ban

k continue

s to have c

oncerns w i

th regard to

 each of th

e issues tha

t w ere iden

tified

during the

 course of it

s engagem e

nt w ith the

 Insurer and

 does not a

ccept that t

he Insurer h

as

been able

 to properl

y address th

ose concern

s.

69. H ow ev

er, the B an

k's prim ary and m

ost urgent c

urrent conc

ern w ith res

pect to the I

nsurer arise

s

as a re

sult of the 

interim  liquidatio

n of C B LN

Z w hich oc

curred on 2

2 February

 2018 and 

of

w hich the

 Batik becam

e aw are on

 the m orning of 2

3 February

 2018.

70. 

Specifica

lly, the B an

k has conce

rns that, as 

a result of t

he liquidati

on of CBLN

Z:

there is co

nsiderable 

uncertainty 

and doubt w

ith regard 

to the solve

ncy of C B L

N Z and

its abilit

y to com ply w i

th its oblig

ations to 

the Insurer

 under the

 R einsuran

ce

A gree

m ents;

70.1 

the inabili

ty of the 

Insurer to 

rely upon

 the R eins

urance A gr

eem ents h

as, as

dem onstrated

 by the Insu

rer's ow n s

tress tests, 

the potentia

l to m aterially de

plete the

Insurer

's SCR  and,

 potentially

, its M C R ;

70.2 

there m ust now

 be a signifi

cant questio

n as to abi

lity of the In

surer's abi

lity to pay i

ts

debts, hav

ing regard 

to the exten

t of its relia

nce on the f

inancial po

sition of C B

LN Z as

its prim

ary reinsur

er, as is dem

onstrated b

y the Insur

er's indicati

on to the 

B ank th

at it

is consider

ing present

ing a petitio

n for the ap

pointm ent of an

 exam iner to 

the Insure

r,

a rem edy that is

 only availa

ble in the e

vent of an a

ctual or im

m inent inso

lvency;

70.3 

there i

s a m aterial

 risk that th

e liquidator

 of C B LN Z

 m ay seek t

o issue proc

eedings or

take other a

ction agains

t the Insure

r

70.4 

(a) 



(b) 

(c) 

(d) 

70.5 in light 

of the public 

nature of the f

inancial diffic

ulties faced b

y the C B L G r

oup, the

policy holders

 of the Insurer

 face consider

able uncertain

ty w ith regard

 to the future

 of

the Insure

r and its ability

 to continue to

 m eet its obli

gations to them

.

71. A s a .resu

lt of these con

cerns, the Ba

nk believes th

at the Insurer

 is in a financ

ially distresse

d

position and t

hat it is incum

bent upon the

 B ank to take

 such action a

s is necessary

 to protect

the interests o

f policyholde

rs and the inte

grity of the i

nsurance m ark

et w ithin the 

State. The

B ank has co

nsidered the fo

llow ing optio

ns that are pot

entially availa

ble to it:

71.1 the Bank

 could indicat

e its consent to

, or not oppos

e, a petition f

or the appoint

m ent of

an exam iner

 to the Insurer

 to be presente

d by its direct

ors or shareho

lders;

71.2 the Bank 

could present

 its ow n petit

ion for the ap

pointm ent of

 an exam iner 

to the

Insurer;

71.3 the Bank cou

ld present a p

etition for the

 liquidation of

 the Insurer, a

nd sim ultaneo

usly

apply for th

e appointm ent of a pr

ovisional liqu

idator; or

the B ank

 could pres

ent a petition

 for the ad

m inistration 

of the Insure

r, and

sim ultaneous

ly apply for th

e appointm ent of a p

rovisional adm

inistrator.

71.4 

72. W ith respect

 to the option 

of exam inership, the

 Bank is of th

e view  that it

 cannot suppo

rt an

exam iners

hip petition by

 the Insurer o

r its directors

, and that the 

B ank should n

ot present its

ow n such peti

tion, for the fo

llow ing reaso

ns:

72.1 the Bank h

as grave conc

erns that it w ill not b

e possible for

 the Insurer to

 form ulate a

schem e of arra

ngem ent, and 

to take all ste

ps that w ould

 be required 

to bring it int

o

com plia

nce w ith its re

gulatory oblig

ations, w ithin

 the m axim um  100 day perio

d of any

exam inershi

p;

72.2 the Bank 

also notes tha

t the Insurer d

oes not at th

is stage appea

r have any co

ncrete

proposa

ls, or expressi

ons of interest

, from  any thi

rd party invest

or and, w hile 

the B ank

acknow ledges

 that it is no

t necessarily u

nusual that s

uch investm ent w ou

ld not be

confirm ed i

n advance of a

n exam inership, in th

e case of the I

nsurer the B an

k has grave



concerns that 

such investm ent w ou

ld not be fort

hcom ing durin

g the relativel

y short

period affo

rded for an ex

am inership; an

d

the B an

k also notes 

that the Insur

er appears to

 be proposing

 to sell the F

rench

construction 

business w hi

lst in exam inership 

in order to a

ddress is SC R

 issues,

how ever, ag

ain the B ank is

 concerned tha

t there is a m aterial ri

sk that such a s

ale w ould

not be ac

hieved w ithin

 100 days.

72.3 

73. 

W ith respect t

o the option of

 liquidation, th

e B ank notes 

that, in order t

o present a pe

tition for

the w inding u

p of the Insure

r, the B ank w o

uld be require

d to dem onstrate to t

he C ourt that t

he

Insurer w as 

unable to pay

 its debts, eith

er on a cash-f

low  basis or o

n the basis o

f its debts

including 

its prospective

 and continge

nt liabilities. 

The B ank ack

now ledges th

at, based on

recent develop

m ents includi

ng the Insurer

's ow n proposa

l for the appoi

ntm ent of an e

xam iner,

there is som

e risk that the 

Insurer m ay be insolv

ent at this tim e. H ow

ever, on balan

ce the B ank

is of the v

iew  that it is n

ot in a position

 to dem onstrate the in

solvency of the

 Insurer at this

 tim e.

74. The Ban

k also notes th

at the Insuran

ce C om pensation Fu

nd (the "Fund

"), established

 under

the Insuran

ce A ct 1964

 (the "1964 

A ct") sets o

ut a m echanism  for liqui

dators and

adm inistr

ators of insure

rs that w rite Ir

ish risks to app

ly to the Fund

 for financial 

support. The

condition

s under w hich

 access to the 

Fund w ould b

e perm itted by the A

ccountant of th

e Irish

H igh Co

urt is set out i

n the 1964 A c

t. W hen an in

surer is in ad

m inistration, i

n order to gain

access to th

e Fund to fina

ncially suppor

t the business 

of the insurer 

and perform  his funct

ions

in relation 

to that insurer

 and the risks 

are a "risk in 

the State" as d

efined in sect

ion 1 of the

1964 A

ct, a test based

 on the locatio

n of the releva

nt insurer's bu

siness m ust be m et.

75. U nder Sectio

n 3C (l)(a) of t

he 1964 A ct, a

n adm inistrator w ill 

get access to th

e Fund if, in 

the

opinion o

f the Bank, at l

east 70%  of all risks w

ritten by the 

insurer in the p

receding three

 years

w ere ri

sks of policyho

lders in the St

ate and if, in th

e opinion of t

he Court, such

 am ounts as a

re

proposed to b

e draw n dow n

 from  the Fun

d are necessar

y to enable th

e adm inistrato

r to carry

on the busin

ess of the insu

rer and to per

form  his func

tions in relatio

n to the insur

er. U nder

Section 3C

(l)(b) of the 1

964 A ct, an ad

m inistrator ca

n, w here an av

erage of the bu

siness of the

insurer c

oncerned w as

 over the 3 yea

rs before the a

ppointm ent of the ad

m inistrator not

 at least

70 percent i

n respect of ris

ks in the State

, apply to have

 paid out of th

e Fund only a

m ounts that

are in the o

pinion of the 

Court (i) requ

ired to defray 

the expenses 

of the adm inistrator i

n the

perform ance of 

his or her fun

ctions in relati

on to the insu

rer, and (ii) un

likely to be d

efrayed

otherw ise tha

n from  the Fun

d.

76. The B  ank i

s of the view  t

hat an adm inis

trator of the In

surer w ould n

ot m eet the rel

evant test as

set out 

in Section 3C (

l)(a) of the 19

64 A ct in par

ticular becaus

e the vast num

ber of policie

s



do not co

ntain "risk in

 the State" ha

ving regard 

to the definit

ion of that ph

rase in Secti

on 1 of

the 1964

 A ct. H aving

 carefully con

sidered all of

 the facts as 

currently und

erstood by th

e Batik,

and in p

articular the s

ubm issions r

ecently m ade by the

 Insurer w ith

 respect to it

s ow n propos

ed

exam inershi

p petition, the

 B ank has de

cided to prese

nt the w ithin

 Petition for t

he adm inistration

of the In

surer and to 

apply for th

e appointm ent of a

 provisional

 adm inistrato

r. The B an

k

believe

s that the w it

hin Petition i

s in the public

 interest and

 in the interes

ts of the polic

y holders

of the Insurer

, and it believ

es that an ad

m inistration 

of the Insurer

 w ill assist in

 the m ainten

ance

of the pr

oper and ord

erly regulati

on and cond

uct of the in

surance busi

ness or rein

surance

business 

in the State 

and enable t

he B ank to 

determ ine the actua

l financial p

osition of th

e

Insurer. 

In particular

 the B ank is 

of the view  th

at:

76.1 the adm inistratio

n, including t

he provisiona

l adm inistration, of

 the Insurer w

ill protect

the Insu

rer, and its 

policy holde

rs, from  the risk 

of insolvenc

y proceeding

s being

com m enced b

y its credito

rs, including 

C B LN Z;

76.2 an adm inistratio

n w ould enab

le an adm inistrator

 to take cont

rol of the bu

siness of the

'

Insurer, a

nd secure its

 business, ass

ets and recor

ds, so that he

 can take im m ediate steps

to determ ine w het

her the Insur

er can be re

stored to a 

sound financ

ial footing a

nd

continue as

 a going conc

ern; 

•

76.3 the adm

inistrator w o

uld also have

 the pow er, i

f he conside

rs it appropri

ate, to sell th

e

French

 construction

 business, bu

t could do so

 w ithout the 

tim e constra

ints that w ou

ld

apply to any 

such sale in a

n exam inership;

76.4 in short, an

 adm inistrati

on affords all

 of the m aterial leg

al protections

 to policy ho

lders

that w ou

ld also be av

ailable in an 

exam inership

, but w ithou

t the tim e co

nstraints tha

t

w ould apply 

under that 

procedu

re;

76.5 w hilst the 

B ank notes th

at the Insure

r has concer

ns that an adm

inistration w

ould have

an adve

rse im pact on share

holder value

, the B ank's 

first and para

m ount conce

rn m ust

be the i

nterests of p

olicy holders

 rather than s

hareholders; 

and

76.6 the B ank 

also notes tha

t it is possib

le, under the 

Insurance A c

t, for an adm

inistrator to

be discha

rged from  an insur

ance com pany onc

e he or she 

has restored 

the financial

positio

n of the insu

rer, and that

 accordingly

 it cannot be

 said at this

 stage that t

he

adm inistra

tion of the

 Insurer w o

uld necessa

rily cause a

ny greater 

dam age to

sharehol

der value tha

n an exam ine

rship, particu

larly an exam

inership tha

t m ay fail an

d

result in

 an im m ediate adm

inistration or

 liquidation.



77. Finally, the B ank notes that pursuant to Section 2(1) of the Insurance A ct, the B ank is entitled

to present a petition for the adm inistration of the Insurer notw ithstanding that there is or m ay

be another course of action available to it, and in this instance the B ank is firm ly of the view ,

for the reasons explained above, that the best course of action w ith respect to the Insurer is for

the B ank to present the w ithin Petition for the adm inistration of the Insurer and the appointm ent

of a provisional adm inistrator pending the hearing of the petition.

G R O U N D S FO R  A D M LM STR A TIO N

Sections 2(2)(a) of the Insurance A ct sets out three alternative grounds upon w hich this

H onourable C ourt has the jurisdiction to m ake an order for the adm inistration of an insurance

com pany and the appointm ent of an adm inistrator to an insurance com pany.

78. 

79. In addition Section 2(2)(b) of the Insurance A ct outlines a m andatory ground w hich m ust be

satisfied in order for such an order to be m ade.

80. The B ank is of the view  that each of the grounds specified in both Section 2(2)(a) and Section

2(2)(b) of the Insurance A ct are satisfied w ith respect to the Insurer and that consequently, it is

appropriate for the B ank to present a petition for the appointm ent of an. adm inistrator to the

Insurer. It has form ed that view  on each of the bases set out below  and as expanded on and

explained in further detail above.

Section 2(2)(a) (i): T he m anner in w hich the business of the insurer is being or has been

conducted has failed to m ake adequate provision for its debts, including contingent and

prospective liabilities

Significant counterparty risk has been realised

81. The B ank is satisfied that the m anner in w hich the business of C B LD B  is being or has been

conducted has failed to m ake adequate provision for its debts, including contingent and

prospective liabilities for the reasons outlined below .

82. A s set out in detail above, CBLIE is very dependent on the ability of CBLN Z to honour its

obligations to reinsure the significant m ajority of C B LIE's insurance business (including up to

90%  reinsurance w ith respect to the French Construction Business, w hich the Bank considers

to be C B LIE's 

line of business attracting the greatest level of risk). In sim ple term s, C BLIE

needs CBLN Z to pay its reinsured claim s in order to be able to m ake claim s paym ents to its

policyholders. CBLN Z is now  in interim  liquidation. This level of counterparty risk has been a

concern for the B ank for m any m onths, particularly given the evidence provided to the B ank

by C B LIE itself through stress tests that indicate the extent of C B LIE's reliance on C B LN Z



paying i

ts reinsura

nce prem iu

m s such th

at the Ban

k issued a

 direction i

n July 201

7 to

collateral

ise relevant

 reinsuranc

e recoverie

s. A s inter

im  liquidato

rs have be

en appointe

d to

C B LN Z

, it is reaso

nable to ex

pect that C

B LN Z is un

likely to be

 in a 

position to

 continue to

honour its

 com m itm ents to 

C B LIE and

 continue to

 reinsure its

 business, a

nd this pos

ition w as

confirm ed to th

e Bank dur

ing the cour

se of its m eeting 

w ith the In

surer on 25 

February 20

18.

The B a

nk also not

es in this re

gard that C B

LN Z's cred

it rating ha

s been m aterially d

ow ngraded

.

83. 

Furtherm ore, the

re is no evi

dence of oth

er capital o

n w hich C

BLIE could

seek to rel

y if the obli

gations of C

BLN Z und

er the reinsu

rance arran

gem ents co

uld not be m

et.

C B LIE h

as been unsu

ccessful in

 putting in p

lace a third 

party Letter

 of C redit to

 supplem ent its

capital

 position or

 any other c

apital arran

gem ent suff

icient to ad

dress the B a

nk's concer

ns.

The B ank n

ow  believe

s that in pl

acing such r

eliance on 

its group re

insurer, w h

ich is now  in

interim  liquida

tion, and in

 failing to s

ecure altern

ative capita

l, the m anner of C

B LIE's bus

iness

has bee

n and is bei

ng conducte

d in a w ay t

hat fails to 

m ake adequ

ate provisio

n for its de

bts.

84. 

Inability o

f the Insur

er to m eet its SC R

85. It is the 

opinion of t

he B ank tha

t there can

 be no reaso

nable doub

t that the In

surer is curr

ently

unable t

o m eet its 

SCR pursua

nt to the 20

15 Regulat

ions. Ever

y Irish insu

rer is requi

red to

hold ad

equate eligi

ble ow n fun

ds to m eet its SCR

 w hich m ust be m

aintained a

t 100% . The SC R

can take a

ccount of 

suitable qu

alifying rei

nsurance a

rrangem ents. In 

consequenc

e of its

inadequ

ate governa

nce fram ew ork, th

e B ank iss

ued a direct

ion to 

C B LIE on

 12 January

 2018

im posing a c

apital add o

n w hich ha

d the effect

 of raising t

he SC R  of

 C B LIE. Th

e D irection

required C

BLIE to re

calculate its

 SC R  as at 

31 D ecem ber 20

17 having r

egard for th

e capital

add-on. C

B LIE's re

calculated 

SCR w as

 This 

calculation

 still prov

ided for so

m e

recognit

ion of the r

einsurance a

rrangem ents w ith

 C B LN Z. I

n light of th

e recent dev

elopm ents,

includ

ing the int

erim  liquid

ation of C B

LN Z and 

its m aterial

 credit rati

ng dow ngra

de, the

opinion and

 concerns o

f the B ank 

as iterated a

bove are am

plified.

Inability 

to dem onstrate s

ufficiency o

f its reserve

s pursuant

 to the 2015

 Regulation

s

86. U nder

 the 2015 R

egulations, 

every Irish i

nsurer is re

quired to es

tablish techn

ical provisi

on w ith

respect to 

all if its 

insurance 

and reinsu

rance obli

gations tow

ards polic

yholders a

nd

beneficia

ries of insu

rance contr

acts, w hich

 should be

 calculated

 in a prude

nt, reliable

 and

objectiv

e m anner, b

ased on up

-to-date and

 credible in

form ation and re

alistic assu

m ptions and



be perform ed

 using adequate app

licable and relevan

t actuarial and statis

tical m ethods. U nd

er

the 2015 Regulatio

ns, if requested to d

o so by the Bank, it 

is incum bent on an 

insurer to be able

to dem onstrate 

the appropriateness

 of its level of te

chnical provisions

, as w ell as the

applicability an

d relevance of the m e

thods applied and th

e adequacy of the un

derlying statistical

data used.

87. The Bank has been

 gravely concerned

 w ith the levels of 

reserves of CBLIE,

 particularly as

regards the Fr

ench construction b

usiness. D espite the 

significant concern

s of the B ank in thi

s

regard and s

ubstantial w ork und

ertaken by the B an

k and CBLIE, there

 rem ains insufficie

nt

evidence from  CBLIE that th

e reserves held by C

BLIE are adequate

 to cover its liabiliti

es to

policyholders. 

Furtherm ore, C B LN

Z is being investigat

ed by its regulator, R

B N Z, as to w hether

it is able to de

m onstrate the adeq

uacy of its reserves i

n respect of the sam

e business - w hich i

s

gravely conc

erning, considering

 that it reinsures up t

o 90%  of the releva

nt business w ritten 

by

, the Insurer. The M

illim an actuarial re

port com m issioned b

y R B N Z to exam in

e the adequacy of

C B LN Z's rese

rves w as provided i

n draft to CBLN Z o

n or around 20 Febru

ary 2018. The B ank

considers tha

t it is likely that no

 com fort regarding 

the adequacy of C

B LN Z's reserves w

as

provided in this d

raft report In any ev

ent, the inability of

 CBLIE to dem onst

rate adequacy of

its reserves d

em onstrates that the business of th

e insurer is being co

nducted so as to jeo

pardise

or prejudice t

he rights and interes

ts of persons arisin

g under policies issu

ed by the Insurer b

y

reference 

to the regu

latory regim e to w hi

ch it is subj ect.

Proposal to place C

B LIE  into exam inership

88. A s outlined abo

ve, on 23 February

 2018 W illiam  Fry on behalf

 of CBLIE, advised

 that the

board of C

BLIE "believes that 

an exam inership''' w

ould be in the best in

terests of policyhol

ders

as it w ould bring C

BLIE under the pro

tection of the C ourt

. The process of exa

m inership is only

open to com panies that ar

e insolvent or likely

 to becom e insolven

t, on a cashflow  or

 balance

sheet basis.

89. In correspondence, 

counsel for C B LIE

 has also stated tha

t "the appointm ent

 of the interim

liquidators to C

BL Insurance Ltd c

ould 

90. It is clear t

o the B ank that if th

e directors of CBLI

E have form ed the view  that t

he Insurer is a

suitable com pany to avail o

f exam inership prot

ection, it follow s tha

t the directors of the

 Insurer

m ust also have f

orm ed the view  that 

the Insurer is either 

insolvent or likely to

 becom e insolvent.



This fact lends further support to the B ank's view  that the m anner in w hich the business of the

insurer is being or has been conducted has failed to m ake adequate provision for its debts,

including contingent and prospective liabilities.

Section 2(2)(a)(ii) - the business of the insurer is being or has been so conducted as to

jeopardise or prejudice the rights and interests of persons arising under policies issued by

the insurer

R apid G rowth without an appropriate governance fram ework

91. A s explained above, CBLIE has rapidly expanded its business in H ie last 12-18 m onths by

acquiring the renew al rights on the French construction business previously underw ritten by

Elite Insurance. N otw ithstanding its lack of experience in this business, CBLIE inform ed the

B ank that it relies heavily on the significant experience of group com panies to underw rite and

reserve for these types of risk. The on-site inspection conducted by the B ank into the

governance of C B LIE's business exposed an entirely deficient governance fram ew ork, given

the size and nature of the business of CBLIE w hich deviates significantly from  the requirem ents

of the 2015 Regulations. The deviations w ere so significant from  the appropriate standard that

the Bank im posed a capital add-on by direction dated 12 January 2018. Together w ith the other

factors outlined herein regarding reserving practices dem onstrates to the B ank that C B LIE does

not have an appreciation for the risks to w hich the business of CBLIE is exposed and

consequently, the B ank considers that that the business of the insurer is being or has been so '

conducted so as to jeopardise or prejudice the rights and interests of persons arising under

policies issued by the Insurer.

Inability to dem onstrate sufficiency of its reserves pursuant to the 2015 Regulations

92. The Bank contends that the m atters set out in paragraphs 86 and 87 equally dem onstrate that

the Bank has grounds under Section 2(2)(a)(ii) of the Insurance A ct to petition for the

appointm ent of an adm inistrator to the Insurer.

Inability to m eet its SC R  pursuant to the 2015 R egulations

93. The Bank contends that the m atters set out in paragraph 70 equally dem onstrate that the B ank

has grounds under Section 2(2)(a)(ii) of the Insurance A ct to petition for the appointm ent of an

adm inistrator to the Insurer.

Section 2(2)(iii) - the insurer has becom e unable to com ply w ith the requirem ents of the

supervisory regulations in a m aterial respect



Failure to im plem ent an appropriate governance fram ew ork as required by the 2015

R egulations

94. The Bank contends that the m atters set out in paragraph 91 equally dem onstrate that the B ank

has grounds under Section 2(2)(a)(ii) of the Insurance A ct to petition for the appointm ent of an

adm inistrator to the Insurer.

Inability to dem onstrate sufficiency of its reserves pursuant to the 2015 Regulations

95. The Bank contends that the m atters set out in paragraphs 86 and 87 equally dem onstrate that

the Bank has grounds under Section 2(2)(a)(iii) of the Insurance A ct to petition for the

appointm ent of an adm inistrator to the Insurer.

Inability to m eet its SC R  pursuant to the 2015 R egulations

96. The B ank contends that the m atters set out in paragraph 70 equally dem onstrate that the B ank

has grounds under Section 2(2)(a)(iii) of the Insurance A ct to petition for the appointm ent of

an adm inistrator to the Insurer.

Section 2(2)(b): T he m aking of such an order w ould assist in the m aintenance in the public

interest of the proper and orderly regulation and conduct of insurance business

97. The Bank believes, in light of its concerns outlined at paragraphs 69 to 71 above, that it is

necessary for an adm inistrator to be appointed to the Insurer as a m atter of urgency, and that

such appointm ent w ould assist in the m aintenance in the public interest of the proper and

orderly regulation and conduct of the insurance business. The B ank believes that in light of the

interim  liquidation of CBLN Z, the Insurer's prim ary reinsurer, there is a real and im m inent risk

of either an insolvency of the Insurer and / or a disorderly collapse of its business, and that such

• an outcom e w ould be clearly not in the public interest or conducive to the proper and orderly

regulation and conduct of insurance business in the State.

98. The Bank, in its capacity as prudential supervisor to the insurance m arket in Ireland, has duties

to ensure that the financial position of the Insurer is established as a m atter or urgency, and that

it is returned to a sound footing if possible.. The B ank believes that an adm inistrator appointed

under the Insurance A ct is best placed, having regard to the pow ers conferred thereunder and

the protection afforded by the C ourt to the Insurer during the course of adm inistration, to

procure this outcom e. .

PR O V ISIO N A L  A D M IN ISTR A T O R S



99. The B ank bel

ieves that it is als

o necessary for an

 adm inistrator to

 be appointed on 

a provisional

basis to t

he Insurer pendin

g the hearing of t

he w ithin the Peti

tion. If such an o

rder is not m ade

on a provi

sional basis, the B

ank is of the vie

w  that there is a m

aterial risk that,

 once the fact of

the Petition bec

om es public, this

 inform ation cou

ld destabilise the

 business and ope

rations of

the Insurer

 and cause a di

sorderly collapse

 thereof prior to

 the hearing, an

d also create

considerab

le concern and u

ncertainty for pol

icyholders.

100. The Bank believ

es that a provisio

nal adm inistration order w

ould facilitate th

e adm inistrator t

o

im m ediately take co

ntrol of the busin

ess and assets, a

nd the records, a

nd m aintain the s

tatus

quo of th

e Insurer pending

 the hearing of th

e Petition, and th

at this is clearly 

in the interests of

policyholders.

D E C ISIO N  B Y  D E

PU T Y  G O V ER

N O R

101. H aving giv

en the m atter ca

reful considerati

on, M r Sibley is

sued an em ail received 

by m e

confirm ing his dec

ision that the B an

k should proceed

 to present the Pe

tition as soon as p

ossible

and to also m

ake an urgent a

pplication to thi

s H onourable Co

urt, at the earli

est possible

opportunity

, for the appointm

ent of a provisio

nal adm inistrator to the In

surer. I beg to re

fer to

a copy of 

the said letter u

pon w hich m arked "L M 13" I ha

ve signed m y na

m e prior to the

sw earing hereo

f.

PR O PO SE D  A D M

IN ISTR A TO R

I say that

 K ieran W allace of K PM G , O ne St

okes Place, D ubl

in 2 has indicated

 that he is w illing

to act as A dm inistrator

 and also as Prov

isional A dm inistrator if 

the C ourt sees fit

 to appoint

him . I beg to

 refer to the A ff

idavit of K ieran 

W allace in w hich

 he, inter alia, c

onfirm s his

w illingness t

o act as A dm inistrator and

 Provisional A dm

inistrator w hen 

produced.

102. 

The B ank reque

sts that this H on

ourable C ourt tha

t, if its sees fit 

to appoint M r W allace as

A dm inistrator a

nd / or as Provisi

onal A dm inistration, he s

hall have conferr

ed upon him  all of

the pow ers 

specified in Sect

ion 2A  and Sectio

n 3(l)(a) of the I

nsurance A ct.

103. 

N O T IC E  O F PR E SE N T

A T IO N  O F T H E  PE T IT IO N  T O  B O A R D  O F T H E  IN SU R E R

The Bank w il

l shortly after the

 sw earing of this

 A ffidavit give w

ritten notice to t

he board of

C B LIE to in

form  them  that the B ank

 intends to prese

nt a petition for 

adm inistration of

 the

Insurer an

d apply for the ap

pointm ent of pro

visional adm inistrator. I s

ay that it is inten

ded that

I w ill sw ear a s

upplem ental affi

davit in order to a

pprise this H ono

urable C ourt of a

ny response

received fro

m  the Insurer w i

th respect to such

 notice.

104. 



C O N C L U SIO N

105. For all of the reasons set out, I therefore pray this H onourable Court for the reliefs set out in

the Petition and ex parte docket herein.

SW O R N  by the said L ISA  O 'M A H O N Y

on the 25

til 

day of February 2018 at

|0 G A C JU S po (2-.T

U SL Q tm H O fjfS

1 

PhihppoLf̂ U) 

in the County of the City of D ublin

before m e a C uim iissionci' for O aths / Practising c ~\

Solicitor and

hereby 

C ertify that I know  the D eponent

(1) I Im ow -fee-Sefrenttentr̂

(2) the D eponent has been identified to m e by

(V w ^w ho is personally know n to m e;

)f>C t 

f¥iiaf/>/b 

V

**>

iei(

D oponont haa boon ofaiitblibhed b.y m o by

1

PR A C T ISIN G  SO L IC IT O R

O ecew /v "iH cjS

This A ffidavit is filed on behalf of the Petitioner by A rthur Cox, Solicitors, Ten Earlsfort Terrace, D ublin

Filed this day of 

2018
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