Bank of Ireland Group (&)

Via email to code@centralbank.ie : ;
Head Office, 40 Mespil Road, Dublin 4

Consumer Protection Codes Division Tel +353 (0)1 661 5933
Central Bank of Ireland www.bankofireland.com
PO Box 9138

6-8 College Green

Dublin 2

10 April 2013

RE: Code of Conduct on Mortgage Arrears (“CCMA” or the “Code”)
Dear Sir/Madam,
We are writing in response to Consultation Paper CP63, Review of the Code of Conduct on Mortgage Arrears.

We have responded below in relation to the main issues and appended in Appendix 1 detailed commentary in relation
to the proposed drafting amendments.

Our response is based on what we believe to be important principles in respect of potential revisions to the Code:

at a pace at least consistent with the CBI public targets
e very clear differentiation is brought to bear between co-operating and non-cooperating borrowers with the
Code providing relevant support and rights to the former but not to the latter to encourage the right behaviours
and ensure fairness prevails
o thereis no confusion with the legal and practical requirements of the Personal Insolvency Act/which is
designed for very specific circumstances
e provisions of the Code are practically implementable

e they should not impede but rather support our mutual objective of offering sustainable soluticj: to borrowers

In this context the Code does not adequately address existing key impediments to the effective resolution of the

mortgage arrears challenge. In particular:

e  The ability of non-cooperating customers who remain under the protection of MARP to frustrate and delay an
effective and timely resolution process

e The lack of explicit obligations for borrowers to demonstrate cooperation throughout the process

We are very concerned that the implementation of the Code as redrafted will require significant additional IT system,
documentation and process changes and associated staff training. This will require the redirection of resources,
including but not limited to MARS programme/Collections/Compliance/Legal/IT, from the priority objective of dealing
with and supporting borrowers in arrears with a view to reaching sustainable solutions. We are unconvinced that it is
necessary, prudent or beneficial to either borrower or lender to introduce these significant amendments to the CCMA at
this critical juncture.

These matters are set out in more detail hereunder.

@ COOPERATION AND ENGAGEMENT

Revised definition of Borrower Non-Cooperation

The revised CCMA has partially addressed the issue of failure by the borrower to meaningfully engage and allowed for
the setting of deadlines for return of information. However the definition has not evolved materially. It does not address
the issue of borrowers who do not take the actions necessary to address their arrears situation. In pa icular, failure by
a borrower to make reasonable lifestyle adjustments andjor prioritise mortgage debt should constitute vidence of non-

cooperation.
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The revi_sed definition of non-cooperating is now limited to a number of specified instances, by inclusior
be considered..”. This may be counter-productive and unintentionally exclude some borrowers.

It is vital that borrowers take responsibility for prioritising their mortgage in an arrears situation. Not to d
reasonable limits is a form of non-cooperation and should be cited as such.

The QCMA should be explicit in calling out non-cooperative borrower behaviours/actions and there sho
meaningful consequences for borrowers who do not cooperate. This can be achieved through the mate
of the definition to for example include the following:

the borrower has taken out additional borrowings without the agreement of their mortgage lender w
MARP process

payments over unsecured consumer credit payments

the borrower is not prepared to make reasonable lifestyle adjustments.
the borrower declines an affordable alternative repayment arrangement
borrowers who seek to use the CCMA to postpone and frustrate the resolution of their mortgage ar

We note the proposed amendment to the CCMA in order to make it clear that borrowers who are deem:s

of “..can only

0 so within

uld be
arial amendment

hile in the

the borrower has failed to take the action necessary to enable the prioritisation of their family home mortgage

rears

od not

cooperating retain many rights under the CCMA including the full right of appeal. We do not believe that this is

appropriate or consistent with the objective of conveying to the borrower the importance of cooperation
application of meaningful consequences should they fail to cooperate. Such borrowers should be remo
MARP and the rights of the CCMA, recognising there are many checks and balances enshrined in the (
reaching this point. This would be a more meaningful consequence of non cooperation.

"One further opportunity to engage and be considered as cooperating again”

and the
ved from the
CCMA prior to

In advance of having been deemed non-cooperating the lender will have made multiple contact attempts and provided
detailed information to the borrower, as required under the CCMA, as regards the meaning of not cooperating and the
implications of not cooperating. For example proposed changes to the MARP booklet will outline how and why a

person can be deemed non-cooperating, so customers will already be fully informed. In advance of bei
co-operating the borrower will have received advance notice from their lenders.

Designating a customer as non-cooperating comes at the end of a long process of communication and/
communication by the lender regarding the arrears situation. It is inconceivable that a customer will hay
point unaware of the importance of cooperating fully with the lender. The requirement to apply a further
period during which non-cooperative borrowers are given the opportunity to cooperate is inappropriate.
required by borrowers who chose to cooperate and appears to be inequitable to this population. It will @

g deemed not

or attempted

e arrived at this
undefined

It will not be
nly provide a

further opportunity for non cooperating borrowers to delay and frustrate the resolution process through the use of

strategic engagement/ disengagement.

The customer who is due to be deemed non-cooperating will in reality have received multiple chances t
the introduction of a further "last chance" at this late stage undermines the seriousness and impact of th
operation of provisions 56 and 60, previously 46 and 50, are also relevant in this context.

It is essential that the CCMA differentiates between borrowers who can’t pay versus those who won't pa
protects those who cooperate and applies meaningful consequences to thase who do not.

(i) CONTACT BETWEEN THE LENDER AND THE BORROWER

Amendments to rules regarding unsolicited contacts:

The lifting of the restriction to 3 unsolicited contacts per month is welcome. However in relation to (20) ;

view the requirement for Board approval of the unsolicited contacts policy as disproportionate. This is
guideline which should be subject to normal management oversight and governance. We would recom
unsolicited contact restrictions in the Consumer Protection Code be aligned with CCMA in order that co
and practice can be applied as appropriate to the borrowers’ case.

(iii) LINK BETWEEN CCMA AND THE PERSONAL INSOLVENCY ACT
The Land and Conveyancing Law Reform Bill 2013 was published on the 28" of March and contains prt¢
permitting the adjournment of possession proceedings in Court to consider whether the borrower could
the options under the Personal Insolvency Act. It clearly envisages that the personal insolvency options
explored at the end of the MARP process and we suggest that the interaction between CCMA and the F
Insolvency Act be viewed accordingly.

0 cooperate and
is step. The

1y, supports and

nd (21) we

n operational
mend that the
nsistent policy

ovisions

avail of one of
would be
>ersonal

Page 2 of 18




IRequlirernents to make borrowers aware of their potential rights and options under Personal Ins
egislation

The in?roduction of the personal insolvency regime to the borrower on their entry to MARP is inappropr
potgntlally confusing. It is essential that the borrower has confidence, throu
their case will be handled sympathetically and positively under MARP. The

olvency

ate and

gh their engagement with their lender, that
borrowers introduction to U're Insolvency

Service at thi_s early stage may cause them unnecessary distress and anxiety. Borrowers, including those in pre-
arrears, receive a considerable amount of information on their entry to and throughout the MARP. To add the
Insolvency Service to this process may cause a degree of information overload and confusion. The m jority of

bgrrowers who cooperate with the MARP will be returned to solvency through an alternative repaymen
without the necessity for recourse to the Insolvency Service.

The CCMA refers to the Personal Insolvency Act (PIA) in a number of places however the CCMA appe
make the assumption that all customers who participate in MARP are insolvent. In order to avail of one
resolution options under the PIA the borrower must be insolvent and the CCMA should clarify this. It sh
borne in mind that the MARP also applies to borrowers in pre-arrears.

arrangement

ars to incorrectly
of the debt
ould also be

The impact of the proposed changes and the embedding of reference to the Personal Insolvency throughout the MARP,

particularly the requirement to disseminate documentation, is to put the lender in the situation where the
to educate and advise the borrower in relation to the personal insolvency regime. This is the role of the
Insolvency Practitioner and the Insolvency Service rather than the lender under the PIA. The lender ca
version control on documents produced by a 3™ party and will not be in a position to deal with the inevit
queries in relation to same.

The Bank supports borrowers and provides a wide range of information, including in relation to the Mort
Protocol. Borrowers who wish to do so can access a subsidised independent advisory service in relatio
forbearance or resolution offered.

Whether the 12-month moratorium should continue to apply to unsustainable cases

Where a mortgage is unsustainable the 12 month moratorium merely serves to delay an inevitable outc
best interest of the borrower to engage immediately to determine and implement an appropriate resolu
The cessation of the 12 month moratorium is of critical importance to the operation of the Code, it shou
Provision 58 and the specific circumstances in which it can be lifted and should also cross reference oth
the Code.

Requirement to provide the borrower with a copy of the completed Standard Financial Statemen
points in the MARP

We propose that the customer be provided with a copy of the completed SFS document at the point wh
completed and submitted to the Bank. This would meet this requirement in a more efficient manner. In

2y are required
Personal

nnot affirm
able borrower

gage Advice
n to a long term

ome. ltis in the
on.

refer to

1er provisions in

t at several

ere it is first
instances

where the SFS is submitted directly to the Arrears Support Unit by the borrower the borrower will have retained a copy

and it appears unnecessary to require the lender to return a further copy to them unless they request th
so.

(iv) USE OF THE STANDARD FINANCIAL STATEMENT (SFS)

We are supportive of the proposal that a short form SFS might be appropriate, in certain limited situatio
discretion of the lender.

(v) REVIEWS OF ALTERNATIVE REPAYMENT ARRANGEMENTS

Proposal to categorise arrangements as short, medium and long-term and specify the frequency
each category & requirement for a lender to formally review a borrower’s case where an alternat

arrangement is coming to an end.

e lender to do

ns, at the

of review for
ve repayment

Our borrowers need certainty and the requirement to conduct ongoing reviews at prescribed intervals is unnecessary.

Such intervals should be determined by the lender in line with its credit policy, or as warranted by a cha
circumstances.

nge in

A formal review including new SFS is unnecessary in respect of arrangements coming to an end unless the borrowers

indicate that they are still in financial difficulty and can not return to their original contracted repayments
outreach programme the Bank provides advance notice to borrowers prior fo the end of these arrangem
them to contact the Bank if there has been deterioration in the financial situation or they anticipate diffic

To insist on such review, where it is unnecessary, consumes resources which would be more effectively

with customers in genuine financial difficulty.

As part of its
ents and invites
Lity.

s used dealing
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We consider short, medium and long term arrangements to be appropriately defined as 36 months, 60
years respectively. The requirement for review should be as defined by the lender and in situations in t
arrears arise or other circumstances warrant it. Short term arrangements may be put in place for <12 n
case a 12 month review cycle is inappropriate.

{vii) INFORMATION ON OTHER OPTIONS

Whel_'e we are not willing to offer, or a customer is not willing to enter into, a revised repayment
requirement for the lender to outline the costs and charges associated with voluntary surrender
mortgage to rent and voluntary sale options.

There is no evidence to suggest that any lack of transparency exists in respect of these options and the

months and 7
he interim where
nonths in which

arrangement,

trading down,

Bank has not

received any feedback from borrowers in this regard. We believe this new requirement seeks to address a non-existent

problem. Customers are advised to seek both independent legal & financial advice and it is more appri
!o discuss these options and receive advice from their independent advisers rather than from the Bank.
information in relation to these options will be covered by the Mortgage Advice Protocol/ MIAS.

A number of the information requirements present considerable challenges in terms of interpretation an
comply. Many of the charges relating to these options are not known to the lender and can not be quar
point. Any indications which could be given would be so generic as to be of no value or indeed mislead
borrower and therefore contrary to the spirit of the CCMA and CPC. The variety of potential outcomes
impossible to operationalise the generation of a tailored document for each borrower.

OTHER ISSUES:

priate for them
The need for

d our ability to

tified at this
ing to the

wvould make it

Provision 65: A lender must maintain recordings of all telephone calls made to or from a borrower in relation to

his/her arrears or pre-arrears.

In addition to our contact centres the Bank supports, advises and engages with borrowers through a nationwide branch

network with mortgage advisers in every branch and a fleet of mobile account managers. Call recordin
or possible across this model. It is therefore impractical and not in the interests of the borrower to reg

g is not practical
uire compliance

with this requirement while maintaining our existing operating model which is built around the borrower and ensures

they are supported throughout the MARP. The requirements in respect of record keeping are already
the Code. This provision should therefore be deleted

Provision 56

The reference to “every reasonable effort” lacks sufficient clarity.

well spelt out in

The application of the phrase "every reasonable effort” was examined by Mr Justice Hogan in the High Court case of

ILP v Duff (31st of January 2013) in the context of compliance with Provision 6 and Provision 47 of a
of the Code which was applicable to the circumstances in the case of ILP v Duff.

The phrase "every reasonable effort" was given a very broad interpretation and resulted in the Court ¢

lender had not complied with the provisions of the Code. We suggest that given the scope for

previous version

jeciding that the
the variation of

interpretations to phrases such as "every reasonable effort” their use should be avoided as lenders require clarity

regarding the scope of the obligations placed on them by the Code

DRAFTING AMENDMENTS

Commentary in relation to proposed drafting amendments is attached at Appendix 1.

To conclude, our comments are set out against the principles articulated in the introduction of our respo
intention of addressing the mortgage arrears issue in as fair and effective a manner as possible. We w

happy to discuss in more detail with you once you have had an opportunity to consider our response.
Yours faithfully
é {‘0’ r’v\r)

f/[:g e |
Liam McLoughlin

Chief Executive — Retail Ireland

nse with the
ould be very
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