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UCITS Consultation
Markets Policy Division
Central Bank of Ireland
Block D

Iveagh Court

Harcourt Road

Dublin 2

Consultation on publication of UCITS Rulebook
Dear Sirs,
We welcome the opportunity to comment on the Central Bank's proposed UCITS Rulebook.

We agree with the aim of clarifying the existing regime and the consolidation, in so far as possible, of Central
Bank conditions for UCITS, their management companies and depositaries into a single document.

We note that the Central Bank will publish residual guidance on its website. We have presumed that as this
residual advice has not yet been published it will, in time, constitute clarifications or guidance required on the
finalised text of the UCITS Rulebook (rather than confirming existing un/published requirements in a format
outside of the UCITS Rulebook). We have, therefore, commented on the UCITS Rulebook as if it were (in addition
to relevant legislation) the sole source of requirements for UCITS collective investment schemes, management
companies and depositaries in Ireland.

We have set our responses in three schedules; Schedule A contains responses to the Questions for consideration
raised by the Central Bank, Schedule B sets out additional queries we have on the draft UCITS Rulebook and
schedule C contains specific comments on the text of the UCITS Rulebook.

Should you have any queries in relation to the comments raised please do not hesitate to contact Patricia Taylor
or Catharine Dwyer of this office.

Yours faithfully
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SCHEDULE A

We endorse the response of the lrish Funds Industry Association (the “IFIA”) that removal of the
requirement for promoter approval is a logical change given the regime within which Alternative
Investment Funds operate under AIFMD. We agree with the Central Bank that focus should instead be on
the existence of a strong corporate governance structure (as is typically already seen in inish collective
investment schemes) and as particularly enunciated in the UCITS Regulations in the coniext of UCITS
managemeant companies rather than on the concept of a promoter.

Again, we endorse the response of the IFIA and believe that decisions as to the acceptability of a
particular market or stock exchange is one which shoutd rest with the UCITS. We note in addition, that the
Central Bank has not included any of its {current) restrictions on investment in Russia. Current political
uncertainty aside, we would weicome confirmation from the Central Bank as to whether additional
restrictions (particularly in terms of cusiody arrangements and prospectus disclosure), such as those
typically seen in the context of investment in Russia will continue.

We endorse the response of the IFIA and are strongly of the view that requirement for an additional set of
half-yearly accounts for both the management company and the depositary covering the second six
months in a financial year is exiremely onerous. In circumstances where the same period and information
would be the subject of an audit we would query the value of the production of this second set of
financials.



SCHEDULE B

1. Overall we would be of the view that the UCITS Rulebook could be streamtined so that requirements for
specific areas are contained in the same place. By way of example,

a. the requirements for establishment of share classes (including hedged share classes) are dealt
with in a number of sections, often with resulting duplication of text (i.e. Part |, Section 1.vii / Part
I, Section 1.viii, paragraph 3,4 / Part 1, Section 3.ii, paragraph 5 and again in Part [, Section
3.xiil}; and

b. the requirements for distributions out of and charging fees and expenses to capital are dealt with
in a number of sections {i.e. Part I, Section 1.viii, paragraph 6 / Part |. Section 3.xii, paragraph 7/
Part |, Section 3.xii, paragraph 1,2,3 and again in Part li, Section 4).

2. Can the Central Bank please clarify the status of Cenfral Bank guidance issued to date which exists
outside of the existing UCITS Notices and Guidance Notes {specifically, Policy Documents, Letters to
Industry, Questions and Answers documenis). Should any of these be retained we would request that
they be reissued at the same time the UCITS Rulebook is finalised so as to ensure there is clarity
surrounding the sphere of UCITS regulatory documents / sources.

3. The Eligible Assets Directive' (“EAD") was implemented in Ireland by European Communities
(Undertaking for Coliective Investment in Transferable Securities) (Armendment) Regutations 2007%,
Certain provisions of S.1. No 832 were incorporated in the UCITS Regulations as implemented in ireland®
(i.e. EAD raquirements relating to money market instruments). However, certain provisions of S.1. Ng 832
were not incorporated in the UCITS Regulations (specifically, the requirements of Regulation 5* and
Regulation 6° of S.1. 832).

As the UCITS Regulations revoked S.1. No. 832 of 2007 we would submit that the provisions be reinserted
in the UCITS Rulebook as, in their absence, a question as to the ability of a UCITS to avail of the
requirements and flexibilities (or be bound by the restrictions) of the EAD is raised.

4. We acknowledge that the Central Bank is seeking to remove guidance which does not constitute a
regulatory requirement. That being said, the Centrat Bank has adopted and reiterated, in ptaces, Level 3
Advice issued by ESMA. This Level 3 Advice often provides guidance on the interpretation of certain
provisions (for example, see our comment below under the heading “Money Market Instruments” at
paragraph 8 / 9). We would be of the view that this guidance should be retained by the Central Bank in its
Rulebook. To do otherwise requires industry participants to re-reference the ESMA guidance which is
unnecessarily time consuming in the context of the fund authorisation process. !t aisc raises a question as
to the Central Bank’s views on the guidance. If this “guidance-type” language has to be removed can the
Ceniral Bank confirm that this is a stylistic change only and that it does not affect its views on the matters
raised.

' Commission Directive 2007/18/EC

2 5.1, No. 832 of 2007

* Eurapean Communities (Undertaking for Collective Investment in Transferable Securities) {Amendment) Regulations 2007 (S.1. No. 832 of
2007}

* Regufation 5 contains requirements for OTC derivatives including valuation provisions (in this respect we acknowledge the recent revision of
the UCITS Notices) and specific features of OTC FDI usage (1e. the reguirement that they do not result in the delivery of cerfain assets,
certain requirements relating to risk management}.

* Regulation 6 contains requirements for financial indices including those relating to the diversification adequacy and publication of indices #
also confirms the positron in retation to dervatives on baskets of securities which do not, of themselves, comprise financial indices.
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We would be of the view that advantage should be taken of the opportunity now being afforded by the
UCITS Rulebook to reflect the practice of the Central Bank in certain areas (particularly where practice is
a relaxation of existing requirements). For example;

a. (and save in respect of changes to the contractual arrangements put in place with depositaries
which currently must have all ¢hanges pre-approved by the Central Bank), in circumstances
where a material contract meets the minimum requirements of the Central Bank, there is no
requirement to obtain advance Central Bank approval for changes to it. We would suggest that
the current “filing only" policy requirements of the Central Bank be reflected in the UCITS
Rulebook;

b. changes to a UCITS constitutional document is a “filing only” rather than a pre-approved
requirement {save in circumstances where there is a divergence from the Central Bank's
application forms}.

We note the introduction of new requirements for the investment policies of long/short funds. Chapter 1,
Section 3, paragraph iii.3 requires that where

“a UCITS proposes to take short positions, it shall disclose in its prospectus, in relation o each of the
categories of assets in which it may invest, whether it will take long or short positions or both. it shall
also disclose the percentage of its assets which it anticipates will be invested in long positions and in
short positions.”

In our experience the Central Bank requires disclosure of the categories of assets in which a UCITS can
invest together with disclosure of an “expected” level of long/short positions at a porifolio level. The
revised language implies a new requirement to disclose long/short positions at an asset class level rather
than at a portfolic leve! (which is the current requirement).

In the absence of understanding the Central Bank's thinking behind this proposed change we would be of
the view that the existing position shouid be retained. We would, of course, welcome an undersianding of
the Central Bank's thinking in this respect as weli as being afforded the opportunity to engage with the
Central Bank in relation to the proposal.

As an alternative we would submit that, given the change is a domestic regulatory one (rather than being
required or driven by an European initiative) existing UCITS should be permitted fo avail of
“grandfathering”. This should permit a UCITS to continue fo retain its existing investment policy and
strategies and not be required {for example in the event the prospectus document is “opened” to add a
new share class or to change a part of the investment policy unrelated to the change proposed, above) to
re-structure portfolios and prospectus documentation.

It would be beneficial to set out, in a single location, the Central Bank's requirements for investment
managers. Current requirements {as contained in the Central Bank’s IVM forms) should be made clear in
the UCITS Rulebook, i.e.

a. that investment managers (which term is being used by reference to the definition currently in the
UCITS Rulebook) must be cleared by the Cenfral Bank prior to carrying out discretionary
management activities for or on behalf of a UCITS;

h. the prospectus must identify the "lead” investment manager. The prospectus must disclose the
lead investment manager's ability to appoint sub-investment managers. Subject as provided
below regarding remuneration of sub-investment managers, sub-investment managers need not
be identified in the prospectus;



Jil

c. where a sub-investment manager is paid out of the assets of a UCITS, the sub-investment
manager must be described in the prospectus;

d. where an investment advisor is appointed directly by a UCITS / management company or is paid
out of the assets of a UCITS the investment advisor must be described in the prospectus.

98. We are aware that the Central Bank may grant an exemption to the requirement in paragraph 9A (for
example, in the context of large multi-manager UCITS) where the manager / investment manager meets
certain requiremenis and observes certain criteria in relation fo the appointment of sub-investment
managers. We are of the view that these requirements and criteria should be publicly available.
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